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Good afternoon.  I am Robert Burgdorf, a Professor of Law at the 

University of the District of Columbia, David A. Clarke School of 

Law.  It is an honor for me to testify before the subcommittee and 

to be part of this panel.  In my 17 years at the Dave Clarke School 

of Law, I initially taught the School’s Constitutional Law courses, 

and for many years now have directed a clinical program in 

legislation – the Legislation Clinic.  For over 35 years, however, 

my particular area of legal research and expertise has been the 

rights of people with disabilities.  During my career, I have had the 

good fortune to be presented with some wonderful opportunities to 

contribute to the advancement of such rights.  Chief among these 

was working for the National Council on Disability during the 

Administration of George H.W. Bush to develop the concept of an 

Americans with Disabilities Act (ADA) and then to craft the 

Council’s original version of the ADA.  This is the version that 

Representative Coelho and Senator Weicker had the vision and 

valor to introduce in the 100th Congress in 1988. 

 

I subsequently worked with Members of Congress and their staffs, 

legal experts, and representatives of affected industries to revise 

the ADA bill for introduction in the 101st Congress in 1989.  

Joined by many of his colleagues on both sides of the aisle, 

Representative Coelho again took a leadership role by sponsoring 
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the legislation in the House.  In October of 1989, I had the highly 

gratifying occasion of testifying before the predecessor of this 

subcommittee – on Civil and Constitutional Rights, as it was then 

known, with Representative Sensenbrenner in attendance – during 

its consideration of the ADA.  In addition to discussing some of 

the merits of the legislation generally, I testified about the 

prevalence of discrimination against people with disabilities in 

public accommodations and the need for a prohibition of 

discrimination by such facilities, explained some of the bill’s 

standards for eliminating such discrimination, and listed many of 

the numerous accommodations the legislation made for the needs 

of small businesses. 

 

After the ADA was enacted in 1990, I had the opportunity to do 

some scholarly writing, including a hefty legal treatise and several 

law review articles, that discussed the provisions of the ADA and 

the court decisions that started to arise under it.  I also had 

occasion to continue to work with the National Council on 

Disability (NCD) in monitoring the case law and federal 

enforcement efforts regarding the ADA.  At the Council’s request, 

I developed a summary of the Supreme Court’s ADA decisions 

and their implications that is posted on the NCD website at 
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http://www.ncd.gov/newsroom/publications/2002/supremecourt_a

da.htm.  

During the Administration of George W. Bush, the NCD focused 

on the digression of some of the Supreme Court’s decisions from 

the intent and spirit of the ADA, and decided to undertake an in-

depth study of the impact of these decisions, consistent with 

NCD’s statutory obligation to “gather information about the 

implementation, effectiveness, and impact of the Americans with 

Disabilities Act of 1990.”1  The Council commissioned a series of 

policy documents discussing specific topics raised by problematic 

Supreme Court ADA decisions; 19 such topic papers have been 

issued to date.  They are posted on the NCD website under the title 

Policy Brief Series: Righting the ADA Papers at 

http://www.ncd.gov/newsroom/publications/2003/policybrief.htm. 

 Based upon information uncovered in the development of these 

topic papers, NCD became convinced that corrective legislative 

action is called for, and accorded me the high honor of asking me 

to pull together the various strands and issues discussed in the 

individual topic papers and to draft a unified legislative proposal 

for getting the ADA back on track. The result, a report titled 

Righting the ADA, was issued in December of 2004.  It provides an 

analysis of problematic Court rulings, describes the resulting 
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impact on people with disabilities, and offers legislative proposals 

designed to restore the ADA to its original intent.  Out of various 

legislative proposals discussed in the report, NCD chose to 

consolidate its preferred solutions to the problems created by 

judicial misinterpretation of the ADA into a single draft bill – the 

ADA Restoration Act. 

NCD has sent copies of the Righting the ADA report to Congress, 

so I will not seek to introduce a copy of the full report as part of 

my testimony.  Copies are available from the National Council, 

and the report is posted on the NCD website at 

http://www.ncd.gov/newsroom/publications/2004/righting_ada.ht

m.  For convenience, however, I shall include as the final section 

of my testimony the Executive Summary of the Righting the ADA 

report, which includes a Section-by-Section Summary and the text 

of the ADA Restoration Act proposal.  I will only add a caution 

that the full text of the report contains considerable materials 

clarifying, explaining, and amplifying the impact of the ADA 

decisions of the Supreme Court and I strongly advise those 

interested in the proposals to read the full rationale that supports 

them.  Much of the remainder of my testimony is derived more or 

less directly from the Righting the ADA report, the series of topic 

papers that led up to it, and other NCD reports that I helped 

develop. 
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BROAD BIPARTISAN SUPPORT 

President George H.W. Bush called July 26, 1990, “an incredible 

day…an immensely important day,” for on that date he signed into 

law the Americans with Disabilities Act (ADA).  In his remarks at 

the signing ceremony, the President described the Act as an 

“historic new civil rights Act, ... the world’s first comprehensive 

declaration of equality for people with disabilities.”  He added that 

“[w]ith today’s signing of the landmark Americans with 

Disabilities Act, every man, woman, and child with a disability can 

now pass through once-closed doors into a bright new era of 

equality, independence and freedom.” He also noted that “my 

administration and the Congress have carefully crafted this Act.” 

A rarity about the ADA was that it was an important piece of 

legislation that almost everyone supported.  The votes in Congress 

to pass the ADA were overwhelmingly in favor of passage.  The 

Senate passed its version of the ADA bill by a vote of 76 to 8; the 

House of Representatives passed its bill 403 to 20.  After 

differences were ironed out in conference, the House approved the 

final version of the bill by a vote of 377 to 28, and the Senate 

followed suit, adopting the final ADA bill by the lopsided margin 

of 91 to 6.  Congressional committees that considered the ADA 

were equally united in their backing of the legislation.  Two of the 

five committees—the Senate Labor and Human Resources 

6 



Committee and the House Committee on Education and Labor—

adopted ADA bills unanimously.  The Subcommittee on Civil and 

Constitutional Rights favorably reported the bill by a recorded vote 

of 7-1, and the House Judiciary Committee followed suit by a 

recorded vote of 32-3.  None of the formal up-or-down committee 

votes on reporting out the ADA, nor any of the floor votes on 

passage of the legislation, had less than a 90 percent majority in 

favor of the ADA bills. 

Such overwhelming approval of a measure—with at least 9 out of 

10 voting for it—obviously can occur only if it has both 

Republican and Democratic support.  The ADA originated, as 

Senator Robert Dole, the Senate minority leader emphasized, “with 

an initiative of the National Council on Disability, an independent 

federal body composed of 15 members appointed by President 

Reagan and charged with reviewing all laws, programs, and 

policies of the Federal Government affecting individuals with 

disabilities.”  Proposed by Reagan appointees, initially sponsored 

by a Republican in the Senate (Senator Lowell Weicker) and a 

Democrat in the House of Representatives (Representative Tony 

Coelho), passed by a Democrat-controlled Senate and House of 

Representatives, and supported and signed by President George 

H.W. Bush, the ADA was a model of bipartisanship. 
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Before the ADA was reintroduced in the 101st Congress, ADA 

advocates in Congress determined that, to pass an effective and 

enforceable law, they needed the support of the administration and 

members of Congress from both major political parties.  As 

Congressman Coelho would later report, “If it had become a 

Democratic bill, [the ADA] would have lost.... It had to be 

bipartisan.”  As the ADA passed the Senate, Senator Dole called it 

“a good example of bipartisanship in action.”  Likewise, President 

George H.W. Bush credited the success of the ADA to the fact that 

members of Congress, “on both sides of the political aisle” agreed 

to “put politics aside” to “do something decent, something right.”  

He credited the ADA’s passage to “a coalition in the finest spirit. 

A joining of Democrats and Republicans.  Of the Legislative and 

the Executive Branches. Of federal and state agencies.  Of public 

officials and private citizens.  Of people with disabilities and 

without.” 

Members of both political parties participated in cooperative 

meetings to craft compromise provisions and revise problematic 

language in the bills.  Republican Representative Steve Bartlett 

described meetings with the leading House advocate for the ADA, 

Democrat Steny Hoyer, as “the most productive and satisfying 

legislative negotiations that I had ever been involved with.” 
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In addition to congressional dialogue and bargaining, a key factor 

in obtaining bipartisan backing and ultimately passing the ADA 

was the unwavering support for the legislation by President George 

H.W. Bush and his administration.  While he was Vice President, 

Mr. Bush had pledged that he would promote a civil rights act for 

people with disabilities.  Two days before his inauguration as 

President, Mr. Bush declared, “I said during the campaign that 

disabled people have been excluded for far too long from the 

mainstream of American life. ... One step that I have discussed will 

be action on the Americans with Disabilities Act in order, in 

simple fairness, to provide the disabled with the same rights 

afforded others, afforded other minorities.”  Early in the Senate 

hearings on the ADA, Senator Tom Harkin, a Democrat, made a 

remarkable statement crediting President George H.W. Bush’s 

public remarks in favor of rights for people with disabilities: 

[W]e have had strong, strong statements made by President 

Bush—no President of the United States, Republican or 

Democrat, has ever said the things about disabled Americans 

that George Bush has said.  No President, including the 

President who was in a wheelchair, Franklin Roosevelt. 
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Senator Harkin concluded that “this bodes well” and meant that 

“we can work together with the administration, [on] both sides of 

the aisle...” on the ADA. 

Attorney General Dick Thornburgh formally announced the Bush 

administration’s support for the ADA during Senate hearings on 

the legislation.  He declared, “[w]e at the Justice Department 

wholeheartedly share [the ADA’s] goals and commit ourselves, 

along with the President and the rest of his administration to a 

bipartisan effort to enact comprehensive legislation attacking 

discrimination in employment, public services, transportation, 

public accommodations, and telecommunications.”  He added, in 

regard to the ADA bill, that “[o]ne of its most impressive strengths 

is its comprehensive character” that was consistent with President 

George H.W. Bush’s commitment to ensuring people with 

disabilities’ “full participation in and access to all aspects of 

society.”  After Administration and Senate advocates ironed out 

differences on specific provisions, the Administration’s express 

endorsement of the legislation led to a unanimous Senate 

Committee vote to report the bill out of committee, and to more 

than 60 Senators signing on as cosponsors.  It also set the stage for 

favorable House action and final passage of the ADA. 
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As the ADA passed the Senate, Senator Dole praised President 

George H.W. Bush for his leadership on the legislation, and 

declared that “[w]e would not be here today without the support of 

the President.”  The senator credited a list of administration 

officials, including Chief of Staff John Sununu and Attorney 

General Dick Thornburgh, whose efforts contributed to the passage 

of the ADA.  He also appended to his remarks a New York Times 

opinion-editorial piece about the ADA written by James S. Brady, 

who had been President Reagan’s Press Secretary.  Mr. Brady 

wrote: 

As a Republican and a fiscal conservative, I am proud that 

this bill was developed by 15 Republicans appointed to the 

National Council on Disability by President Reagan.  Many 

years ago, a Republican President, Dwight D. Eisenhower, 

urged that people with disabilities become taxpayers and 

consumers instead of being dependent upon costly federal 

benefits.  The [ ADA] grows out of that conservative 

philosophy. 

NCD has observed: 

More than any other single player, the role of President Bush 

cannot be overestimated.  The ADA would have made little 

headway were it not for the early and consistent support from 
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the nation’s highest office. ...The president’s support brought 

people to the table to work out a bipartisan compromise bill 

that could obtain the support of the business community as 

well as that of the disability community.2

Acclaim for the ADA came from many other sources. Senator 

Dole called the ADA “landmark legislation” that would “bring 

quality to the lives of millions of Americans who have not had 

quality in the past.”  Senator Hatch declared the ADA was 

“historic legislation” whose passage was “a major achievement” 

demonstrating that “in this great country of freedom, ... we will go 

to the farthest lengths to make sure that everyone has equality and 

that everyone has a chance in this society.”  The executive director 

of the Leadership Conference on Civil Rights described the ADA 

as “the most comprehensive civil rights measure in the past two-

and-a-half decades.”  Senator Edward M. Kennedy termed the 

legislation a “bill of rights” and “an emancipation proclamation” 

for people with disabilities. The late Justin Dart, who occupied 

disability policy positions in the Reagan, Bush, and Clinton 

administrations, called the ADA “a landmark commandment of 

fundamental human morality.”  
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BACKING BY SUBSEQUENT PRESIDENTS 

In 2000, President Bill Clinton proclaimed July as “The Spirit of 

the ADA Month” and declared, 

The enactment of the Americans with Disabilities Act 10 

years ago this month signaled a transformation in our 

Nation’s public policies toward people with disabilities.  

America is now a dramatically different—and better—

country because of the ADA. 

In addition to citing past accomplishments and pending initiatives 

his administration was pursuing to further the implementation of 

the ADA, President Clinton added, “Vice President Gore and I are 

proud to join in the celebration and to renew our own pledge to 

help advance the cause of disability rights.”  For his part, Vice 

President Al Gore observed, “We know we can’t just pass a few 

laws and change attitudes overnight.  But day by day, person by 

person, we can make a difference.  Together, let’s not just 

complete the work of the ADA—let’s say to the whole world: this 

is one country that knows we don’t have a person to waste, and 

we’re moving into the next century—together.”3

Bipartisan support and presidential commitment to the ADA have 

continued. President George W. Bush endorsed the Act and, in 

February 2001, issued his “New Freedom Initiative,” committing 
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his administration to ensuring the rights and inclusion of people 

with disabilities in all aspects of American life.  On June 18, 2001, 

President Bush issued Executive Order No. 13217, declaring the 

commitment of the United States to community-based alternatives 

for individuals with disabilities.  On the twelfth anniversary of the 

signing of the ADA, July 26, 2002, the President proclaimed the 

ADA to be “one of the most compassionate and successful civil 

rights laws in American history.”4  The White House also declared 

that “[t]he administration is committed to the full enforcement of 

the Americans with Disabilities Act.”  President Bush asserted a 

clear continuity between his commitment to the ADA and that of 

his father: 

[W]hen my father signed the ADA into law in 1990, he said, 

“We must not and will not rest until every man and woman 

with a dream has the means to achieve it.” Today we renew 

that commitment, and we continue to work for an America 

where individuals are celebrated for their abilities, not judged 

by their disabilities. 

WILL OF THE PEOPLE 

In enacting the ADA and in seeking its vigorous enforcement, the 

elected branches of the Federal Government—the Congress and 

the President—have carried out the will of the American people. A 
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large majority of the public reports that it favors the ADA..  A 

2002 Harris Poll found that, of the 77 percent of Americans who 

said they were aware of the ADA, an overwhelming percentage 

(93 percent) reported that they “approve of and support it.”  The 

ADA is supported by most of the business sector.  A Harris Poll of 

business executives in 1995, for example, showed that 90 percent 

of the executives surveyed said that they supported the ADA. 

In the face of negative media reports on the ADA (often 

misleading and sometimes flatly inaccurate), most Americans are 

still highly favorably disposed to the Act.  They have had 

experience with the realities of the ADA in their communities and 

workplaces, and have seen how people have benefited from it.  

They have noticed people with visible disabilities at stores, malls, 

theaters, stadiums, and museums.  They have seen the ramps, 

accessible bathrooms, disabled parking spaces, and other 

accessibility features that the ADA has engendered.  They 

encounter people who use wheelchairs now able to go to 

department stores, fast food places, and government offices.  They 

know that the son of their neighbors is now living comfortably 

in an apartment in the neighborhood with appropriate support 

services instead of in an institutional setting.  They are aware that 

sign language interpreters now are routinely present at their county 
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council meetings. In these and countless other ways, they have 

seen the ADA in action, and they approve. 

IMPACT OF THE ADA 

In a variety of ways, the ADA has lived up to the high hopes that 

accompanied its passage.  The provisions of the ADA that address 

architectural, transportation, and communication accessibility have 

changed the face of American society in numerous concrete ways.  

A vast number of buildings and other structures have been affected 

by provisions of the ADA that make it illegal to design or construct 

any new place of public accommodation or other commercial 

facility without making it readily accessible to and usable by 

people with disabilities, or to alter such a facility without 

incorporating accessibility features.  The ADA’s mass transit 

provisions ended decades of disagreements and controversy 

regarding many of the issues that determined exactly what is 

required of public transportation systems to avoid discriminating 

on the basis of disability.  The ADA contains detailed provisions 

describing requirements for operators of bus, rail, and other public 

transportation systems, and intercity and commuter rail systems.  

Although implementation has been far from perfect and ADA 

provisions do not answer all the questions, much progress in 

transportation accessibility has been made.  The ADA’s 

employment provisions have dramatically affected hiring practices 
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by barring invasive preemployment questionnaires and disability 

inquiries and the misuse of preemployment physical information.  

These provisions also have made job accommodations for workers 

with disabilities more common than they were before the ADA 

was enacted.  The ADA’s telecommunications provisions have 

resulted in the establishment of a nationwide system of relay 

services, which permit the use of telephone services by those with 

hearing or speech impairments, and a closed captioning 

requirement for the verbal content of all federally funded television 

public service announcements. 

Other provisions of Title II of the ADA (covering state and local 

governments) and Title III (covering public accommodations) have 

eliminated many discriminatory practices by private businesses 

and government agencies.  The ADA has had a particularly strong 

impact in promoting the development of community residential, 

treatment, and care services in lieu of unnecessarily segregated 

large state institutions and nursing homes.  The Act provided the 

impetus for President George W. Bush’s “New Freedom 

Initiative,” issued in February 2001, committing his administration 

to assuring the rights and inclusion of people with disabilities in all 

aspects of American life; and for Executive Order No. 13217, 

issued on June 18, 2001, declaring the commitment of the United 

States to community-based alternatives for people with disabilities. 
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At the ADA signing ceremony, the first President Bush declared 

that other countries, including Sweden, Japan, the Soviet Union, 

and each of the 12 member nations of the European Economic 

Community, had announced their desire to enact similar 

legislation.  In the years since its enactment, numerous other 

countries have been inspired by the ADA to seek legislation in 

their own jurisdictions to prohibit discrimination on the basis of 

disability.  These countries have looked to the ADA, if not as a 

model, at least as a touchstone in crafting their own legislative 

proposals. 

In 1988, while the original ADA bills were pending before 

Congress, the Presidential Commission on the Human 

Immunodeficiency Virus (HIV) Epidemic endorsed the legislation 

and recommended that the ADA should serve as a vehicle for 

protecting from discrimination people with HIV infection.  The 

ADA has proved to be the principal civil rights law protecting 

people with HIV from the sometimes egregious discriminatory 

actions directed at them. 

In a broader sense, the ADA has, as the Council has observed in a 

previous report, “begun to transform the social fabric of our 

nation”: 
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It has brought the principle of disability civil rights into the 

mainstream of public policy. The law, coupled with the 

disability rights movement that produced a climate where 

such legislation could be enacted, has impacted 

fundamentally the way Americans perceive disability. The 

placement of disability discrimination on a par with race or 

gender discrimination exposed the common experiences 

of prejudice and segregation and provided clear rationale for 

the elimination of disability discrimination in this country. 

The ADA has become a symbol, internationally, of the 

promise of human and civil rights, and a blueprint for policy 

development in other countries. It has changed permanently 

the architectural and telecommunications landscape of the 

United States. It has created increased recognition and 

understanding of the manner in which the physical and social 

environment can pose discriminatory barriers to people with 

disabilities. It is a vehicle through which people with 

disabilities have made their political influence felt, and it 

continues to be a unifying focus for the disability rights 

movement.5

This is not to ignore the fact that there are huge gaps in 

enforcement of the ADA’s requirements or that some covered 

entities have taken an I-won’t-do-anything-until-I’m-sued attitude 
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toward the obligations imposed by the law.  Indeed, the Promises 

to Keep report, from which the preceding quotations were taken, 

described a variety of problems and weaknesses in federal 

enforcement of the ADA and presented recommendations for 

remedying such deficiencies. 

Numerous people with disabilities, however, have declared that the 

ADA has played an important role in improving their lives.  In 

1995, NCD issued a report titled Voices of Freedom: America 

Speaks Out on the ADA, in which it presented a large number of 

statements by individuals with disabilities talking about the impact 

of the ADA.  The following is a tiny sampling of the thousands of 

statements NCD received: 

The ADA is fantastic. I can go out and participate.  The ADA 

makes me feel like I’m one of the gang. (Sandra Brent, 

Arkansas) 

Even though we had the Rehab Act of 1973, it took the ADA 

to make real change.  The ADA has given me hope, 

independence, and dignity. ( Yadi Mark, Louisiana) 

Because of the ADA, I have more of the opportunities that 

other people have.  Now I feel like a participant in life, not a 

spectator. (Brenda Henry, Kansas) 
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A successful person with a disability was once thought of as 

unusual.  Now successful people with disabilities are the rule.  

It’s the ADA that has opened the door. (Donna Smith-Whitty, 

Mississippi)6

The report presented statements by people with disabilities about 

their experiences with the ADA in various aspects of their lives, 

including access to the physical environment, access to 

employment opportunities, communication mobility, and self 

image.  The report concluded that, 

…the actual research data and the experiences of people with 

disabilities, of their family members, of businesses, and of 

public servants, [demonstrates] that this relatively new law 

has begun to move us rapidly toward a society in which all 

Americans can live, attend school, obtain employment, be a 

part of a family, and be a part of a community in spite of the 

presence of a disability.  What is needed now is a renewed 

commitment to the goals of the Act (which were crafted 

under unprecedented bipartisan efforts), sufficient resources 

to support further education and training concerning the 

ADA, and effective enforcement.7

In a similar vein, President George W. Bush declared the following 

in 2002: 
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In the 12 years since President George H.W. Bush signed the 

ADA into law, more people with disabilities are participating 

fully in our society than ever before.  As we mark this 

important anniversary, we celebrate the positive effect this 

landmark legislation has had upon our Nation, and we 

recognize the important influence it has had in improving 

employment opportunities, government services, public 

accommodations, transportation, and telecommunications for 

those with disabilities. 

Today, Americans with disabilities enjoy greatly improved 

access to countless facets of life; but more needs to be done.  

We must continue to build on the important foundations 

established by the ADA.  Too many Americans with 

disabilities remain isolated, dependent, and deprived of the 

tools they need to enjoy all that our Nation has to offer.8

JUDICIAL RESISTANCE 

In light of the overwhelming endorsement of the ADA by 

Congress in enacting it, by the Presidents in office at and since its 

enactment, and by the majority of the general public, it is 

surprising and disappointing that the judiciary all too often has 

given the Act the cold shoulder.  Problematic judicial 

interpretations have blunted the Act’s impact in significant ways.  

22 



The National Council on Disability, numerous legal commentators, 

and large numbers of people with disabilities have become 

increasingly concerned about certain interpretations and limitations 

placed on the ADA in decisions of the U.S. Supreme Court.  This 

is not to suggest that all the rulings of the high court on the ADA 

have been negative.  Among favorable decisions, the U.S. Supreme 

Court has (1) upheld the ADA’s integration requirement and 

applied it to prohibit unnecessary segregation of people receiving 

residential services from the states; (2) held the ADA applicable to 

protect prisoners in state penal systems; (3) held that the ADA 

prohibits discrimination by a dentist against a person with HIV 

infection; (4) ruled that the ADA required the PGA to allow a 

golfer with a mobility impairment to use a golf cart in tournament 

play as a “reasonable modification”; and ruled that the ADA 

protects the rights of people with disabilities to have access to the 

courts.  But while not all of the Court’s ADA decisions are 

objectionable, those that are have had a serious negative impact.  

They have placed severe restrictions on the class of persons 

protected by the ADA, have narrowed the remedies available to 

complainants who successfully prove violations of the Act, have 

expanded the defenses available to employers, and have even 

called into question the very legality of some parts of the Act.  

NCD’s policy paper, The Impact of the Supreme Court’s ADA 
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Decisions on the Rights of Persons with Disabilities, explores the 

effect such decisions have had on individuals with disabilities. 

Paper No. 7 of NCD’s Policy Brief Series: Righting the ADA 

Papers can be found at 

http://www.ncd.gov/newsroom/publications/2003/policybrief.htm.  

Media coverage of the Court’s ADA decisions has made matters 

worse.  While such coverage has not been uniformly negative, a 

significant portion of it has been misleading, presenting the Act in 

a highly unfavorable light and placing a negative “spin” on the 

ADA, the court decisions interpreting it, and its impact on 

American society.  NCD’s extensive and detailed policy paper, 

Negative Media Portrayals of the ADA, discusses prevalent media-

fed myths about the ADA. Paper No. 5 of NCD’s Policy Brief 

Series: Righting the ADA Papers can be found at 

http://www.ncd.gov/newsroom/publications/2003/policybrief.htm. 

Inhibitive court decisions combined with harmful media 

perspectives have caused the ADA to be the object of frequent 

misunderstanding, confusion, and even derision.  The detrimental 

pronouncements of the courts and negative impressions of the 

ADA fostered by media mischaracterizations have fed on one 

another and have generated increasing misunderstandings of the 
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Act’s underlying purposes and vision, frustrated some of its central 

aims, and narrowed the scope and degree of its influence. 

PROBLEMATIC INTERPRETATIONS OF THE ADA 

A. Surprising Problems with the Definition of Disability 

When Congress passed the ADA and President George H.W. Bush 

signed it into law, hardly anyone expected trouble in the courts 

with the definition of disability.  Congress played it safe 

by adopting in the ADA a definition of disability that was the same 

as the definition of “handicap” under the Rehabilitation Act.  That 

definition was enacted in 1974 and clarified in regulations issued 

under Section 504 of the Rehabilitation Act.  Because the 

definition was a broad and relatively uncontroversial one, 

defendants seldom challenged plaintiffs’ claims of having a 

disability.9  In 1984, a federal district court noted that, after 10 

years’ experience with the Rehabilitation Act definition, only one 

court found a Section 504 plaintiff not to have a “handicap.”10

In 1987, the U.S. Supreme Court made it abundantly clear that the 

definition of “handicap” under Section 504 was very broad.  In 

School Board of Nassau County v. Arline, the Court took an 

expansive and nontechnical view of the definition.  The Court 

found that Ms. Arline’s history of hospitalization for infectious 

tuberculosis was “more than sufficient” to establish that she had “a 
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record of” a disability under Section 504 of the Rehabilitation Act.  

The Court made this ruling even though her discharge from her job 

was not because of her hospitalization.  The Court displayed a 

lenient interpretation of what a plaintiff needed to show to invoke 

the protection of the statute.  It noted that, in establishing the new 

definition of disability in 1974, Congress had expanded the 

definition “so as to preclude discrimination against ‘[a] person who 

has a record of, or is regarded as having, an impairment [but who] 

may at present have no actual incapacity at all.’” 

The Court declared that the “basic purpose of Section 504” was to 

ensure that individuals “are not denied jobs or other benefits 

because of the prejudiced attitudes or the ignorance of others” 

or “reflexive reactions to actual or perceived [disabilities]” and that 

the legislative history of the definition of disability “demonstrates 

that Congress was as concerned about the effect of an impairment 

on others as it was about its effect on the individual.” The Court 

elaborated as follows: 

Congress extended coverage ... to those individuals who are 

simply “regarded as having” a physical or mental 

impairment. The Senate Report provides as an example of a 

person who would be covered under this subsection “a person 

with some kind of visible physical impairment which in fact 
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does not substantially limit that person’s functioning.” Such 

an impairment might not diminish a person’s physical or 

mental capabilities, but could nevertheless substantially limit 

that person’s ability to work as a result of the negative 

reactions of others to the impairment. 

When Congress was considering the ADA, the Supreme Court’s 

decision in School Board of Nassau County v. Arline was the 

leading legal precedent on the definition of disability.  The Arline 

ruling was expressly relied on in several ADA committee reports 

discussing the definition of disability, including the report of the 

House Judiciary Committee, which quoted the exact language of 

the Court as set out above.11

This was the legal background when Congress adopted the 

essentially identical definition of disability in the ADA.  To further 

ensure that the definition of disability and other provisions of the 

ADA would not receive restrictive interpretations, Congress 

included in the ADA a provision requiring that “nothing” in the 

ADA was to “be construed to apply a lesser standard” than is 

applied under the relevant sections of the Rehabilitation Act, 

including Section 504, and the regulations promulgating them. In 

his remarks at the ADA signing ceremony, President George H.W. 
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Bush pointed with pride to the ADA’s “piggybacking” on 

Rehabilitation Act language: 

The administration worked closely with the Congress to 

ensure that, wherever possible, existing language and 

standards from the Rehabilitation Act were incorporated into 

the ADA. The Rehabilitation Act standards are already 

familiar to large segments of the private sector that are either 

federal contractors or recipients of federal funds. Because the 

Rehabilitation Act was enacted 17 years ago, there is already 

an extensive body of law interpreting the requirements of that 

Act. 

Accordingly, at the time of the ADA’s enactment, it seemed clear 

that most ADA plaintiffs would not find it particularly difficult to 

establish that they had a disability.  NCD issued two policy papers 

that discuss the care with which the ADA definition of disability 

was selected and the breadth of that definition.  A Carefully 

Constructed Law and Broad or Narrow Construction of the ADA, 

papers No. 2 and No. 4, respectively, of NCD’s Policy Brief 

Series: Righting the ADA Papers, can be found at 

http://www.ncd.gov/newsroom/publications/2003/policybrief.htm. 

For some time after the ADA was signed into law, the pattern of 

broad and inclusive interpretation of the definition of disability, 
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established under Section 504, continued under the ADA. In 1996, 

a federal district court declared that “it is the rare case when the 

matter of whether an individual has a disability is even disputed.”12  

As some lower courts, however, began to take restrictive views of 

the concept of disability, defendants took note, and disability 

began to be contested in more and more cases. 

Beginning with its decision in Sutton v. United Airlines in 1999, 

the U.S. Supreme Court started to turn its back on the broad, 

relaxed interpretation of disability endorsed by the Court in the 

Arline decision.  By the time of the Toyota Motor Manufacturing, 

Kentucky, Inc. v. Williams decision in 2002, the Court was 

espousing the view that the definition should be “interpreted 

strictly to create a demanding standard for qualifying as disabled.”  

This stance is directly contrary to what the Congress and the 

President intended when they enacted the ADA. 

The result of the Court’s harsh and restrictive approach to defining 

disability places difficult, technical, and sometimes insurmountable 

evidentiary burdens on people who have experienced 

discrimination.  The focus of many time-consuming and expensive 

legal battles is on the characteristics of the person subjected to 

discrimination rather than on the alleged discriminatory treatment 

meted out by the accused party.  The ADA was intended to 
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regulate the conduct of employers and other covered entities, and 

to induce them to end discrimination.  To the extent that these 

parties can divert the focus to a microscopic dissection of the 

complaining party, central objectives of the law are being 

frustrated. 

Other governments and judicial forums have rejected the Supreme 

Court’s restrictive interpretation of disability. Thus, courts in the 

individual states13 and in other countries14 have embraced more 

inclusive interpretations of who has a disability under 

nondiscrimination laws. And legislatures in the states15 and in 

other countries16 deliberately have rejected the narrow approach 

under U.S. law as enunciated in the Supreme Court’s decisions. 

B. Particular Problems with the Interpretation of 

Disability

In its Righting the ADA report, the National Council on Disability 
described nine issues in regard to which the Supreme Court’s 
narrow approach to the definition of disability in the ADA had led 
it to deviate from the legislative intent with harmful consequences.  
These issues were: 

(1) Consideration of Mitigating Measures in Determining 
Disability,

(2) Substantial Limitation of a Major Life Activity,  

(3) Employment as a Major Life Activity, 
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(4) The “Class or Broad Range of Jobs” Standard,  

(5) “Regarded As” Having a Disability,  

(6) Validity of and Deference to Be Accorded Federal Regulations 
Implementing the ADA ’s Definition of Disability,  

(7) Duration Limitation on What Constitutes a Disability,  

(8) Per Se Disabilities, and  

(9) Restrictive Interpretation of the Definition of Disability 
to Create a Demanding Standard.  

In regard to each of these issues, the report describes “What the 

Supreme Court Did,” analyzes the “Significance of the Court's 

Action,” and gives specific “Examples of Impact” of the rulings.  

A subsequent section of the report, titled “Principles and 

Assumptions Regarding the Definition of Disability When the 

ADA Was Enacted That Have Been Disregarded or Contradicted 

by the Supreme Court” presents 11 important ways in which the 

Court’s ADA definitions decisions deviate from expectations in 

place when the ADA was negotiated debated and enacted.  For the 

sake of brevity, that information is not reiterated here, but the 

discussion of one of the issues -- mitigating measures -- that 

follows hopefully exemplifies the kinds of serious problems the 

Court’s approach to the definition has caused. 
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Before the Supreme Court upset the applecart, all the relevant 

authorities were nearly unanimous in the view that mitigating 

measures should not be considered in deciding whether a person 

has a disability under the ADA.  Even before the ADA was 

enacted, the committee reports on the pending legislation declared 

clearly that mitigating measures should not be factored in.  The 

three ADA Committee Reports that addressed the issue all 

concurred that mitigating measures are not to be taken into account 

when determining whether an individual has a disability.  The 

House Committee on the Judiciary declared unequivocally that 

“[t]he impairment should be assessed without considering whether 

mitigating measures … would result in a less-than-substantial 

limitation.”17   To illustrate the application of this approach, the 

Committee discussed the examples of a person with epilepsy 

whose condition is mitigated by medication and of a person with a 

hearing impairment whose hearing loss is corrected by the use of a 

hearing aid.  In the Committee’s view, these individuals would be 

covered by the ADA.   

In a sharp break from the legislative history of the ADA, the 

position of the executive agencies responsible for enforcing the 

ADA, and the prior rulings of eight of the nine federal courts of 

appeal that had addressed the issue, the Supreme Court decided, in 

its rulings in the Sutton v. United Airlines, Inc., Murphy v. United 
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Parcel Service, and Albertson’s, Inc. v. Kirkingburg cases, that 

mitigating measures should be considered in determining whether 

an individual has a disability under the ADA.  The Supreme 

Court’s position on mitigating measures ignores the rationale that 

led courts, regulatory agencies, and Congress to take a contrary 

position—that unless you disregard mitigating measures in 

determining eligibility for ADA protection, you shield much 

discrimination on the basis of disability from effective challenge. 

The result of the Court’s rulings on mitigating measures turns the 

ADA’s definition of disability into an instrument for screening out 

large groups of individuals with disabilities from the coverage of 

the Act, and thereby insulating from challenge many instances of 

the pervasive unfair and unnecessary discrimination that the law 

sought to prohibit.  To the extent that mitigating measures are 

successful in managing an individual’s condition, the Supreme 

Court’s stance on mitigating measures deprives the individual of 

the right to maintain an ADA action to challenge acts of disability 

discrimination she or he has experienced, because such a person is 

not eligible for the ADA’s protection.  This means an employer or 

other covered entity may discriminate with impunity against such 

individuals in various flagrant and covert ways.  NCD issued a 

policy paper examining the function and types of mitigating 

measures, discussing the near consensus in the law prior to the 
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Supreme Court’s taking a contrary position, and describing the 

repercussions of the Court’s position. The Role of Mitigating 

Measures in the Narrowing of the ADA’s Coverage, paper No. 11 

of NCD’s Policy Brief Series: Righting the ADA Papers, can be 

found at 

http://www.ncd.gov/newsroom/publications/2003/policybrief.htm. 

Taking the condition of epilepsy to illustrate, before the Supreme 

Court’s rulings in Sutton, Murphy, and Kirkingburg, “a person 

[with] epilepsy would receive nearly automatic ADA protection,”18 

consistent with statements in the ADA legislative history and 

regulatory guidance.  The ADA regulatory commentary of the 

Equal Employment Opportunity Commission (EEOC) and 

Department of Justice (DOJ) specifically declared that an 

individual with epilepsy would remain within the coverage of the 

ADA even if the effects of the condition were controlled by 

medication.  

The situation changed dramatically with the Supreme Court’s 

mitigating measures decisions.  To the extent that a covered entity 

can successfully demonstrate (after extensive, intrusive discovery 

into the details of the person’s condition) that an individual’s 

epilepsy is effectively controlled by medication, the individual 

cannot challenge the discriminatory actions of the covered entity.  
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This is true even if the employer or other covered entity has an 

express policy against the hiring of people with epilepsy; puts up 

signs that say, “epileptics not welcome here”; inaccurately assumes 

that all persons with epilepsy are inherently unsafe; or has the 

irrational belief that epilepsy is contagious.  The unfairness or 

irrationality of the covered entity’s actions and motivations, 

including stereotypes, fears, assumptions, and other forms of 

prejudice, cannot be challenged by a person whose condition is 

mitigated.  The end result is that it is a rare plaintiff who is in a 

position to challenge even the most egregious and outrageous 

discrimination involving a condition that can be mitigated.  One 

study, by the Epilepsy Legal Defense Fund, found that, of 36 cases 

in which courts had ruled on the issue since the Supreme Court 

issued its decision in Sutton v. United Airlines, 32 had decided that 

epilepsy was not a disability.

Epilepsy is an illustrative example, but the same principles apply 

to diabetes, various psychiatric disabilities, hypertension, arthritis, 

and numerous other conditions that, for some individuals, can be 

controlled by medication.  Moreover, the same problems arise with 

conditions for which techniques and devices other than medication 

provide an avenue for mitigation.  Thus, a company that 

discriminates against people who use hearing aids will be insulated 

from challenge by people for whom the hearing aids are effective 
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in offsetting, to some degree, diminution of functional ability to 

hear.  Other mitigating measures, including prosthetic devices, can 

raise the same issues – to the extent that they are successful, they 

may lead to an argument that the person does not have a disability, 

even if she or he is discriminated against precisely because of the 

underlying condition or even the use of the mitigating measure 

itself.  Obviously, this is directly contrary to the stated intentions 

of the House Judiciary Committee and the Congress as a whole.  

C. Other Kinds of Problems Resulting from Supreme 

Court Rulings 

Apart from problems with the definition of disability, the Righting 

the ADA report discusses in detail several other kinds of problems 

that have resulting from ill-advised ADA rulings of the Supreme 

Court.  These include the following: 

1.  In Buckhannon Board and Care Home, Inc. v. West Virginia 

Department of Health and Human Resources, the Supreme Court 

rejected the “catalyst theory” that most lower courts had applied in 

determining the availability of attorney’s fees and litigation costs 

to plaintiffs in cases under the ADA and other civil rights statutes, 

and under other federal laws that authorize such payments to the 

“prevailing party.” 

36 



2.  In Barnes v. Gorman, the Supreme Court ruled that punitive 

damages may not be awarded in private suits brought under Title 

VI of the 1964 Civil Rights Act, under Section 202 of the ADA, or 

under Section 504 of the Rehabilitation Act. 

3.  In Chevron U.S.A. Inc. v. Echazabal, the Supreme Court upheld 

as permissible under the ADA the EEOC regulatory provision that 

allows employers to refuse to hire applicants because their 

performance on the job would endanger their health because of a 

disability, despite the fact that, in the language of the ADA, 

Congress recognized a “direct-threat” defense only for dangers 

posed to other workers. 

4.  In U.S. Airways, Inc. v. Barnett, the Supreme Court recognized 

a reasonableness standard for reasonable accommodations separate 

from undue hardship analysis. 

5.  In U.S. Airways, Inc. v. Barnett, the Supreme Court ruled that 

the ADA ordinarily does not require the assignment of an 

employee with a disability, as a reasonable accommodation, to a 

particular position to which another employee is entitled under an 

employer’s established seniority system, but that it might in special 

circumstances. The Court declared that “to show that a requested 

accommodation conflicts with the rules of a seniority system is 

ordinarily to show that the accommodation is not ‘reasonable.’” 
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The implications of some of these rulings are a bit technical and a 

fuller explanation is not provided here.  They are explained in 

some detail in Righting the ADA and in the specific topic papers 

mentioned in the report.  As those sources explain, the negative 

impact of such decisions on the protection of people with 

disabilities under the ADA is significant and disturbing. 

Getting the ADA Back on Track: Remedial Legislation 

Based on its analysis of what has happened in the last 16 years 

since the ADA was enacted the National Council on Disability has 

reached the following conclusion: 

Incisive and forceful legislative action is needed to address 

the dramatic narrowing and weakening of the protection 

provided by the ADA, resulting from the Supreme Court’s 

decisions, and to restore civil rights protections. Millions of 

Americans experience discrimination based on ignorance, 

prejudice, fears, myths, misconceptions, and stereotypes that 

many in American society continue to associate with certain 

impairments, diagnoses, or characteristics. To revive the 

scope and degree of protection that the ADA was supposed to 

provide—to address “pervasive” discrimination in a 

“comprehensive” manner, as the Act declares—and to put 

ADA protections on a more equal footing with other civil 

38 



rights protections under federal law, it is necessary to remove 

conceptual and interpretational baggage that has been 

attached to various elements of the ADA. Any legislative 

proposal should address, in some way, each of the problems 

listed in Section II of this report [Righting the ADA] that the 

Court’s decisions have created. 

The remainder of my testimony consists of the Executive 

Summary of NCD’s Righting the ADA report.  It contains a 

legislative proposal for getting the ADA back on course – an ADA 

Restoration Act bill with an explanatory introduction and a 

section-by-section summary.  I believe it represents the best 

thinking to date on what ought to done to “restore” the ADA to its 

original congressionally intended course. 

Thank you very much for this opportunity to speak to the 

Subcommittee on this highly important subject. 

 

THE FOLLOWING IS FROM THE RIGHTING THE ADA 

REPORT OF THE NATIONAL COUNCIL ON DISABILITY 

(DECEMBER 2004), PP. 11-27: 

Executive Summary 
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Many Americans with disabilities feel that a series of negative 
court decisions is reducing their status to that of “second-class 
citizens,” a status that the Americans with Disabilities Act (ADA) 
was supposed to remedy forever. In this report, the National 
Council on Disability (NCD), which first proposed the enactment 
of an ADA and developed the initial legislation, offers legislative 
proposals designed to get the ADA back on track. Like a boat that 
has been blown off course or tipped over on its side, the ADA 
needs to be “righted” so that it can accomplish the lofty and 
laudable objectives that led Congress to enact it. 

Since President George H.W. Bush signed the ADA into law in 
1990, the Act has had a substantial impact. The Act has addressed 
and prohibited many forms of discrimination on the basis of 
disability, although implementation has been far from universal 
and much still remains to be done. In its role in interpreting the 
ADA , the judiciary has produced mixed results. Led by the U.S. 
Supreme Court, the courts have made some admirable rulings, 
giving effect to various provisions of the Act. Unfortunately, 
however, many ADA court decisions have not been so positive. 
This report addresses a series of Supreme Court decisions in which 
the Court has been out of step with the congressional, executive, 
and public consensus in support of ADA objectives, and has taken 
restrictive and antagonistic approaches toward the ADA , resulting 
in the diminished civil rights of people with disabilities. In 
response to the Court’s damaging decisions, this report seeks to 
document and explain the problems they create and advance 
legislative proposals to reverse their impact. NCD has developed 
more extensive and detailed analyses of these issues in a series of 
papers published under the title Policy Brief Series: Righting the 
ADA Papers. The papers can be found at 
http://www.ncd.gov/newsroom/publications/2003/policybrief.htm.  

In an effort to return the ADA to its original course, this report 
offers a series of legislative proposals designed to do the 
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following: (1) reinstate the scope of protection the Act affords, 
(2) restore certain previously available remedies to successful 
ADA claimants, and (3) repudiate or curtail certain inappropriate 
and harmful defenses that have been grafted onto the carefully 
crafted standards of the ADA. 

As this report was going to press, the Supreme Court issued its 
decision in the case of Tennessee v. Lane, in which the Court 
upheld provisions of Title II of the ADA, as applied, to create a 
right of access to the courts for individuals with disabilities. The 
Lane ruling certainly merits additional study, and NCD expects to 
issue future analyses of the decision and the questions it leaves 
open. This report does not attempt to address such issues. 

The body of the report at times discusses alternative legislative 
approaches to some of the problems it addresses. NCD has chosen, 
however, to consolidate its preferred solutions to the various 
problems into a single draft bill. The following represent the 
specific legislative proposals made by NCD at this time for 
“righting the ADA,” first described in a Section-by-Section 
Summary and then presented as a proposed “ADA Restoration Act 
of 2004.” 

The ADA Restoration Act of 2004: Section-by-Section 
Summary 

Section 1—Short Title 
This section provides that the law may be cited as The ADA 
Restoration Act of 2004 and conveys the essence of the proposal’s 
thrust, which is not to proffer some new, different rendition of the 
ADA but, rather, to return the Act to the track that Congress 
understood it would follow when it enacted the statute in 1990. 
The title echoes that of the Civil Rights Restoration Act of 1987, 
which was passed to respond to and undo the implications of a 
series of decisions by the Supreme Court, culminating in Grove 
City College v. Bell, which had taken a restrictive view of the 
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phrase “program or activity” in defining the coverage of various 
civil rights laws applicable to recipients of federal financial 
assistance. As with that law, The ADA Restoration Act would 
“restore” the law to its original congressionally intended course. 

Section 2—Findings and Purposes 
Subsection (a) presents congressional findings explaining the 
reasons that an ADA Restoration Act is needed. It describes how 
certain decisions of the Supreme Court have weakened the 
ADA by narrowing the broad scope of protection afforded in the 
Act, eliminating or narrowing remedies available under the Act, 
and recognizing some unnecessary defenses that are inconsistent 
with the Act’s objectives. 

Subsection (b) provides a statement of the overall purposes of the 
ADA Restoration Act, centering on reinstating original 
congressional intent by restoring the broad scope of protection and 
the remedies available under the ADA, and negating certain 
inappropriate defenses that Court decisions have recognized. 

Section 3—Amendments to the ADA of 1990 
This section, and its various subsections, includes the substantive 
body of the ADA Restoration Act, which amends specific 
provisions of the ADA. 

Subsection (a) revises references in the ADA to discrimination 
“against an individual with a disability” to refer instead to 
discrimination “on the basis of disability.” This change recognizes 
the social conception of disability and rejects the notion of a 
rigidly restrictive protected class. 

Subsection (b) revises certain of the congressional findings in the 
ADA. Paragraph (1) revises the finding in the ADA that provided a 
rough estimate of the number of people having actual disabilities, a 
figure that a majority of the Supreme Court misinterpreted as 
evidence that Congress intended the coverage of the Act to be 
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narrowly circumscribed. The revised finding stresses that normal 
human variation occurs across a broad spectrum of human abilities 
and limitations, and makes it clear that all Americans are 
potentially susceptible to discrimination on the basis of disability, 
whether they actually have physical or mental impairments and 
regardless of the degree of any such impairment. Paragraph (2) 
revises the wording of the ADA finding regarding the history of 
purposeful unequal treatment suffered by people with certain types 
or categories of disabilities. Paragraphs (3) and (4) add a new 
finding that incorporates a social concept of disability and 
discrimination on the basis of disability. 

Subsection (c) revises some of the definitions used in the ADA. 
Paragraph (1) amends the definition of the term “disability” to 
clarify that it shall not be construed narrowly and legalistically by 
drawing fine technical distinctions based on relative differences in 
degrees of impairment, instead of focusing on how the person is 
perceived and treated. This approach rejects the medical model of 
disability that categorizes people because of their supposedly 
intrinsic limitations, without reference to social context and 
socially imposed barriers, and to individual factors such as 
compensatory techniques and personal strengths, goals, and 
motivation. The second part, headed “Construction,” invalidates 
the Supreme Court’s rulings in Sutton v. United Airlines, Murphy 
v. United Parcel Service, and Albertson’s, Inc. v. Kirkingburg by 
clarifying that mitigating measures, such as medications, assistive 
devices, and compensatory mechanisms shall not be considered in 
determining whether an individual has a disability. 

Paragraphs (2) and (3) add definitions of the terms “physical or 
mental impairment,” “perceived physical or mental impairment,” 
and “record of physical or mental impairment” to the statutory 
language. These definitions are derived from current ADA 
regulations, and were recommended for inclusion in NCD’s 
original 1988 version of the ADA. 
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Subsection (d) clarifies that the ADA’s “direct-threat” defense 
applies to customers, clients, passersby, and other people who may 
be put at risk by workplace activities, but, contrary to the Court’s 
ruling in Chevron U.S.A. Inc. v. Echazabal, not to the worker with 
a disability. The latter clarification returns the scope of the direct-
threat defense to the precise dimensions in which it was established 
in the express language of the ADA as enacted. 

Subsection (e) restores the carefully crafted standard of undue 
hardship as the sole criterion for determining the reasonableness of 
an otherwise effective accommodation. 

Subsection (f) clarifies that ADA employment rights of individuals 
with disabilities, including the opportunity to be reassigned to a 
vacant position as a reasonable accommodation, are not to take a 
backseat to rights of other employees under a seniority system or 
collective bargaining agreement. In addition, covered entities are 
directed to incorporate recognition of ADA rights in future 
collective bargaining agreements. 

Subsection (g) adds new subsections to the Remedies provision of 
Title II of the ADA. The first restores the possibility of recovering 
punitive damages available to ADA plaintiffs who prove they have 
been subjected to intentional discrimination, an opportunity that 
was foreclosed by the Supreme Court in Barnes v. Gorman. The 
second added subsection underscores the fact that other remedies, 
but not punitive damages, are available to ADA plaintiffs who 
prove that they have been subjected to “disparate impact” 
discrimination. The third new subsection establishes that 
intentionally refusing to comply with certain requirements of Title 
II of the ADA and the Rehabilitation Act, including accessibility 
requirements, auxiliary aids requirements, communication access 
requirements, and the prohibition on blanket exclusions in 
eligibility criteria and qualification standards, constitutes engaging 
in unlawful intentional discrimination. 

44 



Subsection (h) provides that the provisions of the Act are to be 
liberally construed to advance its remedial purposes. To counter 
the Court’s ruling that eligibility for ADA protection should 
be “interpreted strictly to create a demanding standard for 
qualifying” (Toyota Motor Manufacturing, Kentucky, Inc. v. 
Williams), another provision declares that the elements of the 
definition of “disability” are to be interpreted broadly. In addition, 
the subsection provides that “discrimination” is to be construed 
broadly to include the various forms in which discrimination on the 
basis of disability occurs. The subsection adds provisions that 
direct the attorney general, the Equal Employment Opportunity 
Commission, and the Secretary of Transportation to issue 
regulations implementing the “ADA Restoration Act,” and 
establish that properly issued ADA regulations are entitled to 
deference in administrative and judicial proceedings. 

Subsection (i) corrects the ruling of the Supreme Court in 
Buckhannon Board and Care Home, Inc. v. West Virginia 
Department of Health and Human Resources, which rejected the 
catalyst theory in determining eligibility of ADA plaintiffs to 
attorney’s fees, by reinstating the catalyst theory.  

Section 4—Effective Date 
This section provides that the Act and the amendments it makes 
shall take effect upon enactment, and shall apply to cases that are 
pending when it is enacted or that are filed thereafter. 

The ADA Restoration Act of 2004: A Draft Bill 

To amend the Americans with Disabilities Act (ADA) of 1990 to 
restore the broad scope of protection and the remedies available 
under the Act, and to clarify the inconsistency with the Act of 
certain defenses. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 
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Section 1.—Short Title. 
This Act may be cited as the “ADA Restoration Act of 2004.” 

Section 2.—Findings and Purposes. 
(a) Findings.—The Congress finds that — 

(1) in enacting the ADA of 1990, Congress intended that the Act 
“establish a clear and comprehensive prohibition of discrimination 
on the basis of disability,” and provide broad coverage and 
vigorous and effective remedies without unnecessary and 
obstructive defenses; 

(2) some decisions and opinions of the Supreme Court have unduly 
narrowed the broad scope of protection afforded in the ADA, have 
eliminated or narrowed remedies meant to be available under the 
Act, and have recognized certain defenses that run counter to the 
purposes of the Act; 

(3) in enacting the ADA, Congress recognized that physical and 
mental impairments are natural and normal parts of the human 
experience that in no way diminish a person’s right to fully 
participate in all aspects of society, but Congress also recognized 
that people with physical or mental impairments having the talent, 
skills, abilities, and desire to participate in society are frequently 
precluded from doing so because of prejudice, antiquated attitudes, 
or the failure to remove societal and institutional barriers; 

(4) Congress modeled the ADA definition of disability on that of 
Section 504 of the Rehabilitation Act of 1973, which had to the 
time of the ADA’s enactment been construed broadly to 
encompass both actual and perceived limitations, and limitations 
imposed by society; the broad conception of the definition had 
been underscored by the Supreme Court’s statement in its decision 
in School Board of Nassau County v. Arline, 480 U.S. 273, 284 
(1987), that the Section 504 definition “acknowledged that 
society’s myths and fears about disability and disease are as 
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handicapping as are the physical limitations that flow from actual 
impairment”;  

(5) in adopting the Section 504 concept of disability in the ADA, 
Congress understood that adverse action based on a person’s 
physical or mental impairment might have nothing to do with any 
limitations caused by the impairment itself; 

(6) instead of following congressional expectations that disability 
would be interpreted broadly in the ADA, the Supreme Court has 
ruled, in Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 
534 U.S. 184, 197 (2002), that the elements of the definition “need 
to be interpreted strictly to create a demanding standard for 
qualifying as disabled,” and, consistent with that view, has 
narrowed the application of the definition in various ways; 

(7) contrary to explicit congressional intent expressed in the ADA 
committee reports, the Supreme Court has eliminated from the 
Act’s coverage individuals who have mitigated the effects of their 
impairments through the use of such measures as medication and 
assistive devices; 

(8) contrary to the expectations of Congress in enacting the ADA, 
the Supreme Court has rejected the “catalyst theory” in the 
awarding of attorney’s fees and litigation costs under the Act, and 
has ruled that punitive damages may not be awarded in private 
suits under Section 202 of the Act; 

(9) contrary to congressional intent and the express language of the 
ADA, the Supreme Court has recognized the defense that a worker 
with a disability could pose a direct threat to her or his own health 
or safety; 

(10) contrary to carefully crafted language in the ADA, the 
Supreme Court has recognized a reasonableness standard for 
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reasonable accommodation distinct from the undue hardship 
standard that Congress had imposed; 

(11) contrary to congressional intent, the Supreme Court has made 
the reasonable accommodation rights of workers with disabilities 
under the ADA subordinate to seniority rights of other employees; 
and 

(12) legislation is necessary to return the ADA to the breadth of 
coverage, the array of remedies, and the finely calibrated balance 
of standards and defenses Congress intended when it enacted the 
Act. 

(b) Purposes.—The purposes of this Act are — 

(1) to effect the ADA’s objectives of providing “a clear and 
comprehensive national mandate for eliminating discrimination” 
and “clear, strong, and enforceable standards addressing 
discrimination” by restoring the broad scope of protection and the 
remedies available under the ADA, and clarifying the 
inconsistency with the Act of certain defenses; 

(2) to respond to certain decisions of the Supreme Court that have 
narrowed the class of people who can invoke the protection from 
discrimination the ADA provides, reduced the remedies available 
to successful ADA claimants, and recognized or permitted 
defenses that run counter to ADA objectives; 

(3) to reinstate original congressional intent regarding the 
definition of disability by clarifying that ADA protection is 
available for all individuals who are subjected to adverse treatment 
based on actual or perceived impairment, or are adversely affected 
by prejudiced attitudes, such as myths, fears, ignorance, or 
stereotypes concerning disability or particular disabilities, or by the 
failure to remove societal and institutional barriers; 

48 



(4) to restore the full array of remedies available under the ADA; 

(5) to ensure that the rights afforded by the ADA are not 
subordinated by paternalistic and misguided attitudes and false 
assumptions about what a person with a physical or mental 
impairment can do without endangering the individual’s own 
personal health or safety; 

(6) to ensure that the rights afforded by the ADA are not 
subordinated to seniority rights of other employees in regard to an 
otherwise vacant job position to which the individual requires 
transfer as a reasonable accommodation; and 

(7) to ensure that the carefully crafted standard of undue hardship 
as a limitation on reasonable accommodation rights afforded by the 
ADA shall not be undermined by recognition of a separate and 
divergent reasonableness standard. 

Section 3.—Amendments to the ADA of 1990. 
(a) Discrimination.—References in the ADA to discrimination 
“against an individual with a disability” or “against individuals 
with disabilities” shall be replaced by references to discrimination 
“on the basis of disability” at each and every place that such 
references occur. 

(b) Findings.—Section 2(a) of the ADA of 1990 (42 U.S.C. 
12101(a)) is amended— 

(1) by striking the current subsection (1) and replacing it with the 
following: 

“(1) though variation in people’s abilities and disabilities across a 
broad spectrum is a normal part of the human condition, some 
individuals have been singled out and subjected to discrimination 
because they have conditions considered disabilities by others; 
other individuals have been excluded or disadvantaged because 
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their physical or mental impairments have been ignored in the 
planning and construction of facilities, vehicles, and services; and 
all Americans run the risk of being discriminated against because 
they are misperceived as having conditions they may not actually 
have or because of misperceptions about the limitations resulting 
from conditions they do have”; 

(2) by striking the current subsection (7) and replacing it with the 
following: 

“(7) some groups or categories of individuals with disabilities have 
been subjected to a history of purposeful unequal treatment, have 
had restrictions and limitations imposed upon them because of 
their impairments, and have been relegated to positions of political 
powerlessness in our society, based on characteristics that are 
beyond the control of such individuals and resulting from 
stereotypic assumptions not truly indicative of the individual 
ability of such individuals to participate in, and contribute to, 
society; classifications and selection criteria that are based on 
prejudice, ignorance, myths, irrational fears, or stereotypes about 
disability should be strongly disfavored, subjected to skeptical and 
meticulous examination, and permitted only for highly compelling 
reasons”; 

(3) by striking the period (“.”) at the end of the current subsection 
(9) and replacing it with “; and”; and 

(4) by adding after the current subsection (9) the following new 
subsection: 

“(10) discrimination on the basis of disability is the result of the 
interaction between an individual’s actual or perceived impairment 
and attitudinal, societal, and institutional barriers; individuals with 
a range of actual or perceived physical or mental impairments 
often experience denial or limitation of opportunities resulting 
from attitudinal barriers, including negative stereotypes, fear, 
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ignorance, and prejudice, in addition to institutional and societal 
barriers, including architectural, transportation, and 
communication barriers, and the refusal to make reasonable 
modifications to policies, practices, or procedures, or to provide 
reasonable accommodations or auxiliary aids and services.” 

(c) Definitions.—Section 3 of the ADA of 1990 (42 U.S.C. 12102) 
is amended— 

(1) by striking the current subsection (2) and replacing it with the 
following: 

“(2) Disability. 

“(A) In General.—The term “disability” means, with respect to an 
individual— 

(i) a physical or mental impairment; 

(ii) a record of a physical or mental impairment; or 

(iii) a perceived physical or mental impairment. 

“(B) Construction.— 

(i) The existence of a physical or mental impairment, or a record or 
perception of a physical or mental impairment, shall be determined 
without regard to mitigating measures; 

(ii) The term “mitigating measure” means any treatment, 
medication, device, or other measure used to eliminate, mitigate, or 
compensate for the effect of an impairment, and includes 
prescription and other medications, personal aids and devices 
(including assistive technology devices and services), reasonable 
accommodations, or auxiliary aids and services; and 
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(iii) actions taken by a covered entity because of a person’s use of 
a mitigating measure or because of a side effect or other 
consequence of the use of such a measure shall be considered ‘on 
the basis of disability.’”  

(2) by redesignating the current subsection (3) as subsection 

(6); and 

(3) by adding after the current subsection (2) the following new 
subsections: 

“(3) Physical or mental impairment.—The term “physical or 
mental impairment” means— 

“(A) any physiological disorder or condition, cosmetic 
disfigurement, or anatomical loss affecting one or more of the 
following body systems: neurological; musculoskeletal; special 
sense organs; respiratory, including speech organs; cardiovascular; 
reproductive; digestive; genito-urinary; hemic and lymphatic; skin; 
and endocrine; or 

(B) any mental or psychological disorder, such as mental 
retardation, organic brain syndrome, emotional or mental illness, 
and specific learning disabilities. 

“(4) Record of physical or mental impairment.—The terms “record 
of a physical or mental impairment” or “record of impairment” 
means having a history of, or having been misclassified as having, 
a physical or mental impairment. 

“(5) Perceived physical or mental impairment.—The terms 
“perceived physical or mental impairment” or “perceived 
impairment” mean being regarded as having or treated as having a 
physical or mental impairment.” 
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(d) Direct threat.—Subsection 101(3) of the ADA of 1990 (42 
U.S.C. 12111(3)) is amended— 

(1) by redesignating the current definition as part (A)— In general; 
and 

(2) by adding after the redesignated part (A) a new part (B) as 
follows: 

“(B) Construction.—The term “direct threat” includes a significant 
risk of substantial harm to a customer, client, passerby, or other 
person that cannot be eliminated by reasonable accommodation. 
Such term does not include risk to the particular applicant or 
employee who is or is perceived to be the source of the risk.” 

(e) Reasonable accommodation.—Subsection 101(9) of the ADA 
of 1990 (42 U.S.C. 12111(9)) is amended— 

(1) by redesignating the current definition as part (A)— Example s 
of types of accommodations.; and 

(2) by adding after the redesignated part (A) a new part (B) as 
follows: 

“(B) Reasonableness.—A reasonable accommodation is a 
modification or adjustment that enables a covered entity’s 
employee or applicant with a disability to enjoy equal benefits and 
privileges of employment or of a job application, selection, or 
training process, provided that— 

(i) the individual being accommodated is known by the covered 
entity to have a mental or physical limitation resulting from a 
disability, is known by the covered entity to have a record of a 
mental or physical limitation resulting from a disability, or is 
perceived by the covered entity as having a mental or physical 
limitation resulting from a disability; 
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(ii) without the accommodation, such limitation will prevent the 
individual from enjoying such equal benefits and privileges; and 

(iii) the covered entity may establish, as a defense, that a particular 
accommodation is unreasonable by demonstrating that the 
accommodation would impose an undue hardship on the operation 
of the business of such covered entity.” 

(f) Nonsubordination.—Section 102 of the ADA of 1990 (42 
U.S.C. 12112) is amended by adding after the current subsection 
(c) a new subsection as follows: 

“(d) Nonsubordination.— A covered entity’s obligation to comply 
with this Title is not affected by any inconsistent term of any 
collective bargaining agreement or seniority system. The rights of 
an employee with a disability under this Title shall not be 
subordinated to seniority rights of other employees in regard to an 
otherwise vacant job position to which the individual with a 
disability requires transfer as a reasonable accommodation. 
Covered entities under this Title shall include recognition of ADA 
rights in future collective bargaining agreements.” 

(g) Remedies.—Section 203 of the ADA of 1990 (42 U.S.C. 
12133) is amended— 

(1) by redesignating the current textual provision as subsection 
(a)— In general ., and adding at the beginning of the text of 
subsection (a) the phrase “Subject to subsections (b), (c), and (d),”; 
and 

(2) by adding, after the redesignated subsection (a), new 
subsections as follows: 

“(b) Claims based on proof of in tent ional discrimination.—In an 
action brought by a person aggrieved by discrimination on the 
basis of disability (referred to in this section as an ‘aggrieved 
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person’) under Section 202 of this Act, or under Section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 794), against an entity 
covered by those provisions who has engaged in unlawful 
intentional discrimination (not a practice that is unlawful because 
of its disparate impact) prohibited under those sections (including 
their implementing regulations), an aggrieved person may recover 
equitable and legal relief (including compensatory and punitive 
damages) and attorney’s fees (including expert fees) and costs. 

“(c) Claims based on disparate impact .—In an action brought by 
an ‘aggrieved person’ under Section 202 of this Act, or under 
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), 
against an entity covered by those provisions who has engaged in 
unlawful disparate impact discrimination prohibited under those 
sections (including their implementing regulations), an aggrieved 
person may recover equitable relief and attorney’s fees (including 
expert fees) and costs. 

“(d) Construction.—In addition to other actions that constitute 
unlawful intentional discrimination under subsection (b), a covered 
entity engages in such discrimination when it intentionally refuses 
to comply with requirements of Section 202 of this Act, or of 
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), or 
of their implementing regulations, by willfully, unlawfully, 
materially, and substantially— 

(1) failing to meet applicable program and facility accessibility 
requirements for existing facilities, new construction and 
alterations; 

(2) failing to furnish appropriate auxiliary aids and services; 

(3) failing to ensure effective communication access; or 
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(4) imposing discriminatory eligibility criteria or employment 
qualification standards that engender a blanket exclusion of 
individuals with a particular disability or category of disability.” 

(h) Construction.—Section 501 of the ADA of 1990 (42 U.S.C. 
12201) is amended by adding after the current subsection (d) the 
following new subsections: 

“(e) Supportive construction.—In order to ensure that this Act 
achieves its objective of providing a comprehensive prohibition of 
discrimination on the basis of disability, discrimination that is 
pervasive in America, the provisions of the Act shall be flexibly 
construed to advance its remedial purposes. The elements of the 
definition of “disability” shall be interpreted broadly to encompass 
within the Act’s protection all persons who are subjected to 
discrimination on the basis of disability. The term “discrimination” 
shall be interpreted broadly to encompass the various forms in 
which discrimination on the basis of disability occurs, including 
blanket exclusionary policies based on physical, mental, or medical 
standards that do not constitute legitimate eligibility requirements 
under the Act; the failure to make a reasonable accommodation, to 
modify policies and practices, and to provide auxiliary aids and 
services, as required under the Act; adverse actions taken against 
individuals based on actual or perceived limitations; disparate, 
adverse treatment of individuals based on disability; and other 
forms of discrimination prohibited in the Act. 

“(f) Regulations implementing the ADA Restoration Act.—Not 
later than 180 days after the date of enactment of The ADA 
Restoration Act of 2004, the attorney general, the Equal 
Employment Opportunity Commission, and the Secretary of 
Transportation shall promulgate regulations in an accessible format 
that implement the provisions of the ADA Restoration Act. 

“(g) Deference to regulations.—Duly issued federal regulations for 
the implementation of the ADA, including provisions 
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implementing and interpreting the definition of disability, shall be 
entitled to deference by administrative bodies or officers and 
courts hearing any action brought under the Act.” 

(i) Attorney’s fees.—Section 505 of the ADA of 1990 (42 U.S.C. 
12205) is amended by redesignating the current textual provision 
as subsection (a)— In general, and adding additional subsections 
as follows: 

“(b) Definition of prevailing party—The term `prevailing party’ 
includes, in addition to a party who substantially prevails through a 
judicial or administrative judgment or order, or an enforceable 
written agreement, a party whose pursuit of a nonfrivolous claim 
or defense was a catalyst for a voluntary or unilateral change in 
position by the opposing party that provides any significant part of 
the relief sought. 

“(c) Relationship to other laws— 

(1) Special criteria for prevailing defendants—If any other Act of 
Congress, or any ruling, regulation, or interpretation of the various 
administrative bureaus and agencies of the United States, or of any 
judicial or administrative rule, which addresses the recovery of 
attorney’s fees, requires a defendant, but not a plaintiff, to satisfy 
certain different or additional criteria to qualify for the recovery of 
attorney’s fees, subsection (b) shall not affect the requirement that 
such defendant satisfy such criteria. 

“(2) Special criteria unrelated to prevailing—If an Act, ruling, 
regulation, interpretation, or rule described in paragraph (1) 
requires a party to satisfy certain criteria, unrelated to whether or 
not such party has prevailed, to qualify for the recovery of 
attorney’s fees, subsection (b) shall not affect the requirement that 
such party satisfy such criteria.” 
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Section 4.—Effective Date. 
This Act and the amendments made by this Act shall take effect 
upon enactment and shall apply to any case pending or filed on or 
after the date of enactment of this Act. 
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