CONSORTIUM FOR CONSTITUENTS
WITH DISABILITIES

September 21, 2026
SUBMITTED ELECTRONICALLY

Dr. Mehmet Oz, Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services,
Attention: CMS-2452- P

P.O. Box 8010

Baltimore, MD 21244-8010.

Re: CMS-2452-P - Medicaid Program; Amending the Indirect Hold Harmless Threshold
of Health Care-Related Taxes

Dear Dr. Oz:

The undersigned members of the Consortium for Constituents with Disabilities (CCD) Health
Task Force and other CCD members appreciate the opportunity to provide comments on the
above referenced proposed rule, specifically, “Amending the Indirect Hold Harmless
Threshold of Health Care-Related Taxes.”

CCD is the largest coalition of national organizations working together to advocate for
Federal public policy that ensures the self-determination, independence, empowerment,
integration and inclusion of children and adults with disabilities in all aspects of society.

Medicaid is the foundation of the disability care infrastructure in the United States. It finances
home and community-based services (HCBS), personal care, behavioral health services, and
the direct support workforce that make community living possible. Provider taxes are not a
minor financing detail. Nearly every state uses them, and they represent a significant part of
the state share of Medicaid budgets.! P.L. 119-21, also known as the “One Big Beautiful Bill
Act” (OBBBA), has already imposed substantial new restrictions on this longstanding source
of Medicaid financing. The proposed regulations substantially exceed those statutory
requirements and further reduce states’ capacity to sustain Medicaid coverage and services.
This rule is not a technical financing change: CMS itself estimates these proposals will cut
federal Medicaid spending by roughly $246 billion over ten years, over $63 billion higher than
CBO'’s estimated impact for the statutory requirements alone.? The effects reach directly into
HCBS systems, provider networks, and the people who depend on those services.
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We urge CMS to not finalize this rule as proposed, as it exceeds the requirements in OBBBA.
More specifically, we ask CMS to preserve states' ability to use permissible provider taxes,
retain the longstanding 75/75 compliance test, avoid extending new restrictions to entities
and revenue Congress did not address, minimize compliance uncertainty that could push
states to cut Medicaid financing pre-emptively, and assess the rule's cumulative effects on
HCBS, providers, and family caregivers before finalizing it.3

. Provider Tax Restrictions Will Impede Access to Care for People with
Disabilities

States have long used provider tax revenue to support state Medicaid expenditures. When
that financing option is restricted, states have a history of cutting the very supports that
matter most to people with disabilities. Many of the most critical services for people with
disabilities are “optional” for states, including HCBS, personal care, respite for family
caregivers, durable medical equipment, and physical and occupational therapy.* Because
Medicaid is the primary payer for these services, they also make up a relatively large share of
Medicaid expenditures. An estimated 86 percent of Medicaid's optional-service spending
funds services for people with disabilities and older adults.® This makes them a frequent
target when state budgets tighten.

Between 2010 and 2012, when federal Medicaid funding was reduced, every state and the
District of Columbia cut spending in at least one HCBS program.® Waiting lists for those
programs grew as a result.” States facing renewed financing pressure have only limited
available options: reducing payments to providers generally; cutting reimbursement rates
specifically for HCBS providers; reducing or restricting access to services like HCBS; or
tightening financial eligibility rules and/or lengthening HCBS waiting lists so fewer people
qualify for coverage at all. Any of these responses can increase reliance on unpaid family
caregivers, cause preventable hospitalizations, and increase the risk of unnecessary
institutionalization.® The proposed rule will massively increase state budget hardships and put
people with disabilities’ Medicaid coverage and access at risk.®

The proposed restrictions would also worsen persistent shortages of direct care workers who
provide HCBS. This shortage stems largely from low reimbursement rates that do not support
competitive wages. When Medicaid financing shrinks due to federal restrictions, provider
payment rates are often the first target for savings. That would worsen this workforce
shortage and make it harder to find available providers. Budget shortages also often lead to
service cuts, which increases pressure on unpaid family caregivers. CMS should weigh the
proposed rule's effect on the HCBS provider network and workforce, not just on aggregate
Medicaid expenditures.



Il CMS Should Not Exceed the OBBBA-mandated Changes to Provider Taxes

In several respects, the proposed rule reaches further than Section 71115 of OBBBA
requires.'® Georgetown University's Center for Children and Families has identified multiple
provisions, discussed below, that go beyond statutory requirements.!! States are already
absorbing substantial reductions in federal Medicaid funding from other provisions of the
same law. The proposed additional restrictions will only make it harder for states to
adequately fund their Medicaid programs and maintain sufficient access to care for people
with disabilities who rely on Medicaid services, a likely consequence of proposed changes
that CMS’s analysis in the proposed rule does not adequately explore.

1. CMS Should Retain the 75/75 Test

The proposed rule would eliminate part of the existing indirect hold-harmless test, known as
the 75/75 test. If the tax exceeds the applicable threshold of 6%, CMS applies the 75/75 test,
which assesses whether 75% or more of the providers subject to the tax receive 75% or more
of their tax costs back (through enhanced Medicaid payments or other state payments). If
that happens, CMS concludes that the state is effectively holding the providers harmless, and
the tax fails the test. Congress previously codified the 75/75 regulatory provision in 2006
through Section 403 of the Tax Relief and Health Care Act of 2006, which incorporated into
the Medicaid statute the version of 42 C.F.R. § 433.68(f)(3)(i) in effect at that time. That
regulation included the 75/75 test. Congress did not eliminate or modify this compliance
pathway in OBBBA."> CMS therefore should not eliminate a statutory compliance pathway
through this rulemaking.

Removing such a longstanding regulatory option could cause states to reduce or restructure
provider taxes beyond what the statute requires, as states seek to avoid the risk of federal
financial penalties.

The undersigned CCD Health Task Force members urge CMS to retain the 75/75 test. At
minimum, CMS should provide a stronger justification for eliminating it and assess its effects
on state financing before finalizing the rule.

V. CMS Should Reconsider Its Compliance and Reporting Approach

The proposed rule would newly classify taxes on health insurers as a Medicaid provider tax
class subject to the new restrictions. This would apply OBBBA’s moratorium on new or
increased provider taxes and its reduced hold harmless threshold in Medicaid expansion
states to longstanding taxes and fees whose revenue support non-Medicaid priorities such as
a state's insurance department, Marketplace administration, or state tax credits for private
insurance premiums.'3 Congress did not specify that section 71115, which focuses on



Medicaid financing, should extend to funding mechanisms for other health care programs.
The resulting constraints on state budget planning will make it harder for states to maintain a
stable healthcare ecosystem during times of rising health costs and uninsurance. CMS fails
to provide a compelling justification for extending Medicaid-specific requirements to taxes and
fees that are unrelated to Medicaid in the absence of clear Congressional direction.

We are also concerned about the proposed retrospective, quarterly-reporting compliance
system, under which any determined excess over the applicable threshold would render the
entire tax's revenue impermissible.'* States have no way of prospectively ensuring they will
not exceed the cap, given the many factors that can change projected tax revenue. For
example, a state could reasonably project its net patient revenue and set a tax rate designed
to land at its applicable threshold, only to see that revenue come in lower than expected later
in the year for reasons entirely outside the state's control, including coverage losses from
other OBBBA provisions. The same tax collection that looked compliant when set could then
retroactively exceed the cap once actual, lower revenue is known, exposing the state to
repayment of funds it has already spent or a penalty on the tax's full value rather than just the
overage.' States would be penalized for a compliance failure they could not have detected in
real time. Facing that risk, states may reduce otherwise permissible taxes simply to avoid the
risk of a compliance penalty. That would further shrink the state share of Medicaid financing,
and the associated federal match, below the limits set by Congress under OBBBA.

CMS’ compliance mechanism should avoid penalizing states for revenue changes they could
not reasonably anticipate. Instead, the rule should appropriately accommodate the
prospective nature in which provider tax revenues are projected. This includes policies like
reasonable de minimis allowances, clear definitions, and advance guidance. At minimum, if
CMS proceeds with a retrospective compliance framework, it should specify how quickly
interim thresholds will be issued to states and should protect good-faith revenue projections
from penalty when actual results fall short for reasons beyond a state's control.

V. The Regulatory Impact Analysis Is Deeply Flawed

The proposed rule’s deeply flawed regulatory impact analysis is based on unfounded assertions,
selective analysis, and opaque data sources. Further, it largely ignores likely impacts on Medicaid
beneficiaries. As a result, CMS fails to present the public with a meaningful opportunity to comment
on the full effects of the proposed rule.

For example, CMS claims that the proposed rule would have “no effect” on Medicaid enroliment. This
assertion ignores substantial evidence that states rely on provider taxes to support enrollment and
coverage, including to expand Medicaid and to care for an aging population.'® Moreover, it conflicts
directly with multiple estimates that OBBBA'’s provider tax changes — not including the proposed
changes that go beyond the law — will drive significant coverage loss.' When states face Medicaid
budget shortfalls, they may respond not only by reducing provider payments and benefits, but
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also by restricting eligibility or making it more difficult for eligible individuals to enroll or renew
coverage. For people with disabilities, such coverage losses can disrupt access to HCBS and
other services that are essential to community living.

While CMS admits that provider tax cuts are likely to result in reduced provider
reimbursement, it fails to investigate how the cuts would affect beneficiaries, including people
with disabilities. Cuts of the magnitude CMS proposes would restrict access to covered
services for Medicaid beneficiaries. Rate reductions will force providers out of the program,
while providers that rely more heavily on Medicaid payments (such as providers of HCBS)
are likely to face financial distress. As noted elsewhere in these comments, HCBS rate cuts
and resulting access to care issues are a predictable outcome when federal funding for
Medicaid is reduced.’® Ignoring the effects of these proposals on those the Medicaid program
is intended to serve is an unacceptable omission that deprives stakeholders of an opportunity
to comment on the true impact of the proposed rule.

VI. CMS Should Provide States Implementation Flexibility

States need adequate time, clear methodologies, and meaningful technical assistance to
comply with these requirements. That includes the opportunity to correct reporting errors,
protection against retroactive reinterpretation, and forbearance where states have made
good-faith compliance efforts. States should not be forced into premature financing cuts
because of uncertainty about how CMS will enforce the new rules.

This rule cannot be evaluated in isolation. States are simultaneously implementing other
Medicaid changes under OBBBA, including work requirements and state-directed payment
restrictions. Before finalizing this rule, CMS should analyze its combined effect, together with
these other changes, on HCBS waiver services, provider reimbursement, workforce retention,
family caregiving, HCBS waiting lists, and the risk of institutionalization for people with
complex support needs.

VIl. Conclusion

CMS should not finalize this rule as proposed and should not exceed the OBBBA-mandated
changes without justification or analysis of the likely effects on Medicaid recipients, including
people with disabilities. This includes:

retaining the 75/75 test;
declining to extend restrictions to entities and revenue Congress did not specify;
adopting a compliance approach that does not pressure states to cut permissible
financing pre-emptively;

e providing adequate implementation flexibility, and



e evaluating the cumulative consequences of multiple regulatory changes proposed
since July 2025 for Medicaid beneficiaries, HCBS, providers, direct support
professionals, and family caregivers before finalizing this rule.

For people with disabilities, these financing decisions can determine whether Medicaid,
HCBS and other essential supports remain available, whether providers can continue serving
Medicaid beneficiaries, and whether people can live successfully in their homes and
communities.

Thank you for the opportunity to submit these comments.
Sincerely,

Access Ready, Inc.

Allies for Independence

American Association on Health and Disability
American Therapeutic Recreation Association
Autistic Self Advocacy Network

Autistic Women & Nonbinary Network

Bazelon Center for Mental Health Law

Caring Across Generations

Center for Medicare Advocacy

Deaf Equality

Disability Rights Education and Defense Fund (DREDF)
Epilepsy Foundation of America

Family Voices National

Huntington's Disease Society of America
Lakeshore Foundation

National Alliance on Mental lliness

National Association of Councils on Developmental Disabilities
National Academy of Elder Law Attorneys (NAELA)
National Disability Rights Network (NDRN)
National PLAN Alliance

TASH

The Arc of the United States
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