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Dear IDEA Conferee,

The Education Task Force of CCD, comprised of national organizations concerned with and involved in the Individuals with Disabilities Education Act, offer the following recommendations related to high priority policy issues under consideration in the IDEA reauthorization.  We hope that the House and Senate conferees adopt these recommendations in your final deliberations on IDEA policy for the future.  Although all Task Force member organizations view the Senate passed bill as a clear improvement over the House bill since it was developed with more bipartisanship and provides more balanced compromises on many complex issues, the Task Force strongly believes that both bills need to be improved from the perspective of parents, providers and advocates.  

Although CCD recognizes that there are dozens of provisions that require decisions from the conferees, we have carefully selected eleven major policy areas to concentrate on in this document.  They are, in order: discipline; due process; monitoring and enforcement; Individualized Education Programs (IEPs); definition of highly qualified; Part C Early Intervention; related services; paperwork reduction; child medication; research; and funding.  Attached are the recommendations and rationales, with appropriate cites, for these provisions.

While we understand that IDEA is an authorizing bill and not an appropriations bill, we would like to note several issues related to IDEA funding which are critical to the bill you are crafting.  We join the unanimous chorus of concerned parties about the significant underfunding of IDEA.  While we are very pleased with the significant increase in funds for Part B over the last several years, we are disappointed that mandatory full funding for Part B will not be a part of this bill.

We hope that you will join us in urging appropriators to increase funds to help states meet their obligations to students with disabilities. In addition, we hope that you will consider requiring matching funds from No Child Left Behind for the IDEA pre-referral program when NCLB is amended.

CCD is very appreciative of the countless hours Members of Congress and their staff have spent on this vital law.  With the possibility of a final conference agreement being reached in these final days of the 108th Congress, CCD hopes and expects that the educational needs of our nation's students with disabilities will remain paramount and form the framework from which the final decisions on IDEA will be decided.  We are, as the Task Force Co-chairs, always available to assist this effort in any way.

	Paul Marchand

The Arc and UCP

(202) 783-2229

marchand@thearc.org
	Jane West

ATAP, HECSE,

  & TED/CEC 

(202) 289-3903

jwest@wpllc.net


	Katy Beh Neas

Easter Seals

(202) 347-3066

kneas@easterseals.com
	Leslie Jackson

AOTA

(301) 652-2682

lesliej@aota.org
	Stephen Spector

CHADD

(301) 306-7070

Stephen_spector@chadd.org




CCD RECOMMENDATIONS

ON

IDEA REAUTHORIZATION CONFERENCE

I. DISCIPLINE

The IDEA Amendments of 1997 added several important provisions addressing the behavioral needs of students with disabilities.  The Amendments developed the concept of manifestation determination to determine whether a student’s disciplinary issues were related to their disability. They connected the relationship between behavioral needs and effective implementation of an Individualized Education Program that addressed the individualized needs of each student. They also retained the concept of “stay-put” although somewhat narrowing its scope. These provisions are essential to protecting the rights of children with disabilities and ensuring that they are not unnecessarily excluded from school.  

S. 1248 has retained some of these elements.  However, some very important components of the discipline protections have been eliminated in the Senate bill.   Fewer still of the key components have been retained in the House version.  While CCD continues to oppose the changes from current law, it prefers the Senate language over that in the House bill in the some areas and in other areas the language proposed by both bills will result in harm to students with disabilities.    

1. Maintenance of Current Educational Placement   

Current law provides that students who are suspended for more than 10 days, other than students who carry “a weapon to school or to a school function or knowingly possesses or uses illegal drugs or sells or solicits the sale of a controlled substance while at school or a school function,” “stay-put” in their current educational placement while parents appeal that decision. We support the use of current law in this instance. 
Rationale:  Both S. 1248 and H.R. 1350 provide that a student may unilaterally be removed to an interim alternative setting for a wide array of disciplinary infractions. The Senate bill uses the language “…violates code of student conduct,” which is quite broad and varies greatly school district to school district.  The House language allows even broader discretion than the Senate bill because it removes the exceptions for weapons, drugs and serious bodily injury.  We believe that these proposed changes will cause unnecessary segregation of students and adversely impact their ability to benefit from the educational experience.  (Sec. 615(k)(1)(B)). Students who exhibit behavioral challenges should have them addressed through proper education planning including positive behavior supports, behavioral intervention and implementation of an Individualized Education Program that addresses their individual needs.

2. Expansion of Circumstances resulting in Removal

Current law (Sec. 615(k)(2) requires that a hearing officer determine whether a student is sufficiently dangerous to be unilaterally removed, using a relatively high standard of proof (substantial evidence). That calculation must consider some important factors including the appropriateness of the child's current placement and whether or not the public agency has made reasonable efforts to minimize the risk of harm in the child's current placement, including the use of supplementary aids and services. Those considerations are removed from both bills.  We support the use of current law in this instance. 

Rationale:  The result of this change could mean that a child is removed from a placement without consideration of whether the district has met its own obligations with regard to that student.  The Senate bill allows a removal if the student has committed serious bodily injury, which standing alone might not be as problematic if there was a thoughtful consideration regarding whether or not the district had met its obligations to the student.  In both bills, the hearing officer is only to determine whether or not the decision to remove the child was appropriate, not whether or not the placement or efforts of the district were themselves appropriate. (Sec. 615(3)(B).  The Senate bill does allow for a expedited hearing of 20 days, but even a 20 day suspension could result in a student falling far behind and failing to meet IEP goals. 

3. Manifestation Determination Review

Unlike H.R. 1350, the Senate bill recognizes the importance of the manifestation determination by retaining that provision for students whose behavior does not involve weapons or drugs. We strongly support the Senate bill’s inclusion of a manifestation determination review.  

However, the Senate bill removes important protections in making the manifestation determination, namely:

· It eliminates the manifestation determination entirely for students whose complained of behavior involves carrying a weapon or knowingly possesses drugs.  

· It eliminates the requirement that the IEP team must consider whether or not the child's IEP and placement were appropriate.
· It eliminates the requirement that the manifestation determination must be made prior to taking disciplinary action for students whose behavior does not include carrying a weapon or knowingly possessing drugs.

· It fails to ensure that the LEA continues to have the burden of proof in manifestation determination reviews.  This is important because it is the LEA that is recommending that the change in placement be made, the LEA has access to more information about the child’s school related needs, and the services and supports provided than the parent does, and can access that information more easily than the parent.  (Sec. 615(4)(c) “only if’)   In the instances above, we support the use of current law. 
Rationale:  The manifestation determination helps ensure that children with disabilities are not arbitrarily removed from school because the school failed to provide them with the necessary services and supports they need to remain safely in the classroom.  

4. Other Concerns

Both bills change the standard for the level of services the student must receive while removed.  Under current law, for a student who has been removed (Sec. 615(3)(B)(i)) services must be selected “…so as to enable the child to continue to participate in the general curriculum, although in another setting, and to continue to receive those services and modifications, including those described in the child's current IEP, that will enable the child to meet the goals set out in that IEP.”  We support the use of current law in this instance. 

Rationale:  In both bills the standard is reduced. In the Senate bill (Sec. 615(30(F)) and House bill (Sec. 615(1)(c)) the standard is “ …continue to receive educational services pursuant to Sec. 612(a)(1), so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress toward meeting the goals set out in the child's IEP.”  This means that the student could fall even farther behind while removed. 

Under current law (Sec. 615(4)(A)) and in the Senate bill (Sec. 615 (1)(E)) parents are to receive notice of procedural safeguards when the decision to remove the student has been made. We support the use of the Senate bill language in this instance.

Rationale:  This important protection is eliminated in the House bill and if the discipline protections allow districts more discretion to remove students, this information is more important for parents to have than ever before.  There are other differences between the bills and current law that concerns but for the sake of brevity, they will not be addressed in this document. 

5. Part D

The Senate bill (Part D) contains a program (Subpart 4--Interim Alternative Educational Settings, Behavioral Supports, and Whole School Intervention) that would provide grants to  “…to establish or expand behavioral supports and whole school behavioral interventions by providing for effective, research-based practices…  to improve interim alternative educational settings”.   We support the use of the Senate bill language in this instance.

II.
DUE PROCESS

1. CCD opposes voluntary binding arbitration (House bill Sec. 615(e)).  The Senate language does not include voluntary binding arbitration.
Rationale:  The IDEA already contains adequate dispute resolution provisions, including mediation.  Binding arbitration could easily be subject to abuse, especially if parents do not have counsel or, as in the House bill, could not be compensated for attorneys’ fees that accrue during arbitration.  

2. CCD supports the amendments in both bills to Sec. 615(d)(1)(a) requiring provision of rights upon parental request for evaluation.  CCD prefers the House language requiring that parents receive the statement of their rights at the beginning of each school year.  CCD strongly opposes the House provisions deleting the requirement to provide a rights statement when the parent requests a hearing under Sec. 615(b)(6) and allowing school districts to provide a “description” rather than a “full explanation” of the enumerated procedural safeguards. Current law is preferable in this case.  CCD also strongly opposes the elimination by both bills of the right to receive a rights statement when notified of IEP meetings and re-evaluations.  Finally, CCD fails to comprehend why the House bill omits notice of any applicable statute of limitations and applauds the Senate for including such notice. (Sec.  615(d)) 

Rationale:  In order to fully participate in the entire process, parents must be notified of their rights whenever they may need to exercise those rights.  The potential of parent being unaware of their rights can only serve to increase litigation.

3.  CCD strongly opposes the House provision allowing state governors to set attorneys’ fees (Sec. 615(i)(2)(c)).  The proposed Senate language regarding attorney fees is acceptable. 

Rationale:  No other fee shifting statute contains such a provision nor does it make sense to allow the ultimate defendants who lose to say how much the winners’ attorneys should be paid.  CCD believes further that the current IDEA fee provisions were the result of two long years of negotiation from 1984-1986 and constitute and fair, workable, and working compromise especially in light of the 1997 amendments prohibiting fee awards for IEP meetings and giving states the option to not pay fees for mediation.

4.  CCD strongly opposes the addition of mandatory dispute resolution sessions prior to due process hearings, as are included in both the House and Senate bills (Sec. 615(f)(1)(B).  Current law does not require these sessions.

Rationale:  School districts are required by law and regulations to include personnel with decision-making authority at IEP meetings.  See 20 U.S.C. Sec. (d)(1)(B)(iv); 34 C.F.R. Sec.  300.344(a)(4); Appendix A to Part 300, Answer to question 22 (“It is important, however, that the agency representative have the authority to commit agency resources and be able to ensure that whatever services are set out in the IEP will actually be provided.).  Since current law requires persons with decision-making authority to be at IEP meetings and IEP meetings are the forum in which decisions as to each child are supposed to be made, additional meetings would be superfluous, and mandatory dispute resolution sessions may not include important members of the IEP team whose input is essential to educational planning decisions.  Moreover, the House provision does not even require a person with decision-making authority to participate in the mandatory “resolution session.”  Further, school districts can resolve differences prior to due process under current law mediation provisions if they develop mediation procedures that parents trust.  

5.  CCD strongly opposes the House provision establishing a one year statute of limitations for IDEA due process “complaints” (due process hearing requests).  

Rationale:  While H.R. 1350 preserves “child find” in Sec. 612(a)(3), this provision would excuse school districts’ failures to comply with the “child find” requirement, by limiting parents ability to obtain relief for more than one year of missed services, even if the violation took place years ago.  Indeed, it would encourage such noncompliance.  Further, the House provision establishes an unacceptably short limitations period when school districts have “found” but failed to serve or underserved children

CCD also opposes the Senate provision as currently drafted.  

First, while the Senate creates a two year limit it allows states to establish a shorter time limit.  The option for a shorter time period should be removed but states should be allowed to establish longer periods.  CCD supports the exceptions to the statute of limitations but would revise subparagraph (E)(ii) by adding “or misleading” after “false.”  Further, in order to avoid litigation and differing decisions from jurisdiction to jurisdiction Senate report language that appears to create an exception to the statute of limitations for “continuing violations” must be placed in the bill.  This is because courts are increasingly unwilling to consider legislative history.  CCD believes that if a child is not “found” or is “found” but not provided FAPE that to deny him or her due process and relief is inconsistent with the “child find” requirement and/or the Act’s stated purpose of ensuring that FAPE is provided to all children with disabilities.


Similarly, CCD believes that the statute should make clear that when the question “Is the IEP proposed by the district appropriate” is raised at due process hearing, the district carries the burden of proof on that issue. (Sec. 615(f)(3)(F)).  

6.  CCD does not oppose a 90 day limit for filing appeals to court after due process hearings (Sec. 615 (i)(2)(B), as provided for in the Senate bill, provided that parents are represented by counsel at the due process hearing from which appeal is taken or, if un-represented the school district affirmatively proves by clear and convincing evidence that parents had actual knowledge of the time limit and deliberately failed to file suit in a timely fashion without good cause.  At the very least, there should be exceptions for failure to file in court similar to those in the Senate bill limiting the time to file due process complaints.

7.  CCD strongly supports Senate provisions on hearing officer qualifications.  Sec. 615(f)(3)(A).  While the House bill essentially codifies current regulations the Senate bill adds important requirements for hearing officers, including that such officers have a fundamental understanding of the IDEA. 

III.
MONITORING AND ENFORCEMENT

1.  In order to achieve the desired Congressional intent of compliance with the law, CCD believes that specific indicators of States’ progress as well as Federal and State monitoring priorities, found in both versions, should be retained in the final bill.  These are:

(House Sec. 616(b)(1)(A)(B))  Indicators of States’ Progress

· Achievement results on State or district assessments including use of accommodation;

· Achievement results on State or district alternate assessments; and

· Comparisons of graduation rates between children with disabilities and nondisabled children.

· Priorities for Part C

(Senate Sec. 616(a)(3))  Monitoring Priorities

· Provisions of FAPE in the LRE;

· Provision of transition services for students leaving school;

· States exercise of general supervisory authority, including the use of complaint resolution and mediation; and

· Overrepresentation of racial and ethnic groups to the extent this is the result of inappropriate policies, procedures and practices.

2.  CCD supports the Senate version that adds language that the primary focus of Federal and State monitoring shall be on “improving educational results and functional outcomes for all children with disabilities, while ensuring compliance with program requirements, with particular emphasis on those requirements that are most likely related to improving educational results for children with disabilities.”  (Sec. 616(a)(2)).

3.  CCD supports the Senate requirements in (Sec. 616(e)) for state level monitoring that does not exist in the House bill. State level monitoring is essential if the State is to demonstrate that it is meeting its state supervision requirements.

Rationale: Among the most important issues to parents and disability advocates is the effective implementation and enforcement of IDEA.  The Federal Government must ensure state special education programs comply with the IDEA.  To do this effectively, it must have adequate data regarding IDEA implementation to validate its monitoring and the capacity to sanction states when necessary.  Sanctions should be predictable and applied equally to all states and territories, based on student outcomes.  As the National Council on Disabilities found “[o]verall, NCD finds that federal efforts to enforce the law over several Administrations have been inconsistent, ineffective, and lacked any real teeth.” Back to School on Civil Rights, Advancing the Federal Commitment to Leave No Child Behind, National Council on Disabilities, January 2000

The House and Senate bills require sanctions to stem directly from analysis of data collected.  Experts in the field of monitoring agree that it is not effective to sanction or take enforcement action against states prematurely, based on data alone.  The data should be used to indicate whether or not there may be a problem in any of the priority areas, but the U.S. Department of Education must do an investigation to determine the root cause, so that technical assistance and sanctions are tied to the actual problem that lead to the non-compliance.  

IV.
IEPs

At this critical time when states, districts and schools are being held accountable for improved student achievement, there is no justification for weakening the IEP content or process.  The Individualized Education Program (IEP) is a parent’s strongest tool for holding schools accountable for their child’s learning to high standards.  Without effective instruction the achievement gap will grow between our children and non-disabled students. 

Specifically, we recommend that the following sections be addressed:

1.  Individual Education Program

Change Sec. 614(d)(II) in H.R. 1350 to add the requirement that the IEP include a description of the instructional objectives used to measure each student’s progress toward reaching annual academic and functional goals in order to provide meaningful quarterly or other periodic reports to teachers and parents.

Exception to the Elimination of Benchmarks or Short Term Objectives

We recommend that Sec. 614(D)(1)(cc) in H.R. 1350 be expanded to require short term instructional objectives or benchmarks for children with disabilities who take alternate assessments aligned to alternate achievement standards and for those students with disabilities whose performance in one year or more below grade level
Rationale:  It is important to report progress on a regular basis and to describe how progress is measured, but without identified instructional objectives, it is very difficult to determine what is being measured.  This is of particular concern for those students who are working below grade level and whose IEPs contain functional goals related to social, communication, movement, self-help and other important areas of skill development.

2.  IEP Team Attendance

We oppose Sec. 614(d)(3) in H.R. 1350 and Sec. 614(d)(1) in S. 1248 because they allow the general education teachers to be opted out of attendance and active participation in the development of the IEP. 

Rationale:  The majority of students receiving special education spend more than half their school day or week in general education classrooms where the primary teacher is the general educator.  It is critical for their teachers to be active members of the IEP team so that effective academic and functional curriculum accommodations and supports can be developed.  

3.  Consideration of special factors

We support Sec. 614(d)(3)(B)(i) in S. 1248 which states that in the case of a child whose behavior impedes the child’s learning or that of others, the IEP team should “provide for” positive behavioral interventions and supports, and other strategies to address that behavior.  To make this language stronger, CCD urges conferees to add “based on a functional behavioral assessment.”

Rationale:  For students who have disabilities that can mitigate their social and communication skill development, it is essential that those students receive evidence based interventions as early and frequently as possible, before concerns develop in the classroom and before behaviors escalate into disciplinary actions.  The development of a Positive Behavioral Intervention plan based on a functional behavioral assessment should be considered a fundamental component of the “specially designed instruction” needed by students with disabilities and should not be relegated to an “add on” service.

Change Sec. 614(d)(3)(B)(iv) in S. 1248 and H.R. 1350 from “consider” to “provide” for communication needs of the child, and, in the case of a child who is deaf and hard of hearing provide for the child’s language and communication needs, opportunities for direct communications with peers and professional personnel in the child’s language and communication mode, academic level, and full range of needs, including opportunities for direct instruction in the child’s language and communication mode.

Rationale:  Language and communication are the areas impacted by hearing loss.  Unless schools help students who are deaf and hard of hearing to acquire age appropriate language and communication skills, these students will remain behind their hearing peers.

In Sec. 614(d)(3)(B)(v) provide for required assistive technology devices and services.

Rationale:  Virtually all students use some form of technology in today’s classrooms.  For students with disabilities, assistive technology devices and services often make the difference between attainment of literacy, communication skills, enhanced academic achievement, ability to perform everyday self-help tasks and continued failure of students with disabilities to achieve grade level standards and post-secondary education and employment.  

4.  Three Year IEP

We support Sec. 614(d)(5) in S. 1248 that adds procedures for the development of a three-year IEP which may be offered to a student with a disability who has reached the age of 18 and which is designed to serve the student during the student’s final 3-year transition period.
Rationale:  We do not support a three year IEP as an option for all students.  It is simply not possible to adequately measure the progress of students with disabilities without an annual review of the goals set for that student’s age, level of development and the need to continue or change the supports and services supporting that student’s specially designed instruction.  However, for a student who has reached the age of 18, the development of a comprehensive three-year IEP could be acceptable. 

5.  Alternative Means for IEP Team to Meet

We support Sec. 614(f) in H.R. 1350 and S. 1248 that states “when conducting IEP team meetings and placement meetings, the parent and the LEA may agree to use alternative means of meeting participation, such as video conferences and conference calls.”

Rationale:  Alternative means for conducting IEP and placement meetings such as video-conferences and conference calls are good practices that are supportive of parents and teachers.  These sorts of alternatives have proven to be an effective and efficient way to make good use of time and reduce travel for education professionals invited by schools and parents to participate in IEP meetings.
6.  Transition Services

We support Sec. 612(d)(VIII) in S. 1248 that requires transition planning to become a part of the child’s Individual Education Program no later than the first IEP to be in effect when the child turns 14, to be updated annually.

Rationale: It is essential that students with disabilities, their teachers and their parents begin developing a vision and a plan for that young person’s transition from school.  Requiring formal transition planning at age 14 allows school districts to bring additional state and local agencies to the table to share expertise and services.

V.
DEFINITION OF HIGHLY QUALIFIED SPECIAL EDUCATION TEACHER

CCD supports the Senate definition of a highly qualified special education teacher {Sec. 602 (10)} with one change.  In Sec. 602 (10) (A) (i), after “other comparably rigorous methods,” the “or” should be changed to “and.”  The House bill does not contain a definition of a highly qualified special education teacher.

Rationale:

No Child Left Behind rightly sets high expectations for the achievement of special education students.  The key ingredient to meeting those expectations is instruction by highly qualified teachers – those who are knowledgeable and skilled in special education and who have the curricular content knowledge necessary that aligns with state standards.  Too many special education students are taught by teachers who are neither knowledgeable nor skilled in either special education or curricular content instruction.  Consequently, too many special education students fall short of meeting state standards and, more importantly, fail to develop their full potential.  This is costly for these students, their families and society.  

The Senate bill address the two critical components for a “highly qualified special education teacher”: 1) the demonstration of knowledge and skills in special education and 2) the demonstration of content knowledge.  However, in the first area, the bill does not clearly prohibit a single paper and pencil test in special education as being the sole determiner of full certification in special education.  While a test might be a reasonable measure of academic subject knowledge (such as history), it cannot stand alone as an effective measure of special education knowledge and skill.  Like the practice of medicine, special education is an applied skill that cannot be learned without training and supervised practice.  The Senate bill also appropriately requires full state certification, rejecting emergency, temporary or provisional certification.

We understand that the discussion about this definition continues to evolve in the conference.  We believe that there are additional meritorious options for ensuring that special education students will have the same degree of access to the general education curriculum as general education students, including the application of the Department’s guidance on rural teachers in situations where the secondary special education teacher is responsible for delivering the content instruction in several core content areas.  The Senate bill appropriately applies the High, Objective, Uniform State Standard of Evaluation, (HOUSSE) that is authorized in NCLB to veteran secondary special education teachers who teach multiple subjects and an expansion of the HOUSSE may be useful.  We would be pleased to work with you on further fleshing out this definition.

VI.
PART C EARLY INTERVENTION

1.
Qualified Personnel/Teachers of the Deaf [Current Sec. 632 (4)(F); Senate Sec. 632 (4)(F)(iii); House Sec. 632 (4)(F)]:  We encourage the conference committee to adopt the Senate language, which includes teachers of the deaf as qualified personnel.  The House bill does not include this provision.

Rationale: Teachers of the deaf are critical in early intervention to help deaf and hard of hearing children avoid language delays and to provide training and information to their parents, most of whom are hearing and unprepared to face the challenges of communicating with their child.  With the recent dramatic rise in newborn hearing screening, more infants than ever are being identified with hearing loss early.  These children need the services of personnel who can meet their language and communication needs. 

2.
Flexibility to Continue Part C Services for Section 619-Eligible Children, at a State's Discretion [House 632(5)(c), 635(c); Senate 632(5)(B), 635(b)]:  Without additional resources we are unable to support these sections.  CCD urges the conferees to add the following the final bill:

Add a new Sec. 614(d)(1)(B): "In the case of a child previously served under Part C, with the consent of the parent, an invitation to the initial IEP meeting must be sent to the family child’s Part C service coordinator or other representative of the Part C system to assist with a smooth transition of services to the Preschool Program under this part."

Add new Sec. 614(d)(3)(D): "In the case of a child with a disability who was served under Part C and who is eligible for special education and related services in accordance with this part, consistent with the child's goals (as stated in the IEP), the special education and related services provided to the child shall include services that are substantially similar (including in terms of frequency and the environment in which they are provided) to those in the child's last individualized family service plan under Sec. 636, unless the IEP Team agrees otherwise and documents the reasons for its decision in the IEP."

Amend Sec. 619(f) as follows:
(1) in paragraph (4), by striking `or' at the end;
(2) in paragraph (5), by striking the period at the end and inserting `; or'; and
(3) by adding at the end the following:
`(6) to continue service coordination or case management services for families that received such services under Part C."

Rationale: CCD supports Congressional efforts to create a seamless birth-6 system, but can not support either proposal without the above fix and additional significant funding.

3.
Natural environment [Current, House, and Senate 635 (a)(16)]: We recommend the following language for this provision:


"Policies and procedures to ensure that. . . The provision of early intervention services for any infant or toddler occurs in a setting other than the natural environment, as determined by the individualized family services plan team, which includes the parent, when the early intervention outcome can not be achieved satisfactorily in a natural environment."

Rationale: CCD fully supports the provision of early intervention services in the full range of natural environments, including the child's home, child care, and other community settings.  CCD believes, however, that IFSP Team decisions should also be based on the early intervention outcomes/results to be achieved by the provision of early intervention services.

4.
Study of Eligible Children: CCD supports the authorization of a study to determine the targeted number of eligible infants and toddlers in each state. CCD urges the conferees to add a new subsection to IDEA.  

“IN GENERAL- The Secretary of Education shall make arrangements to commission a study --

(1) to develop model meanings for `developmental delay' (as defined in section 602(3) and 632 of the Individuals with Disabilities Education Act (20 U.S.C. 1432)) for States to use in establishing eligibility for early intervention services under part C and Preschool Services under Part B of the Act; and

(2) to estimate the percentage of each State's population who would receive such services if such models were to be adopted by the State.

Rationale: Poverty, access to health care and other factors influence the incidence of disability in young children. Research is needed to clarify how many infants and toddlers with disabilities within each state are likely to be eligible for Part C services. 

VII.
RELATED SERVICES

1.  
Personnel Standards [Sec. 612(a)(14)(B)]: CCD supports the Senate language.  We also request the following final conference report language to clarify that state and district efforts to comply with the IDEA and NCLB highly qualified personnel requirements do not mandate any change in the credentialing of their related services personnel if they already meet credentialing requirements in their disciplines.
“The Committee acknowledges that related services personnel are considered fully and highly qualified if they complete rigorous specialized training and meet discipline-specific state standards for professional licensure and/or certification required for employment in that state.  Nothing in this bill is intended to diminish these state standards.  These rigorous requirements are equivalent to or exceed the level of training required of classroom teachers in meeting the designation as highly qualified. Therefore, in order to be deemed highly qualified, related services personnel should not be required to meet any additional qualifications, including those required of general or special education teachers.”

Rationale: CCD appreciates the Senate bill and report language that recognizes a unique and distinct personnel standard for related services personnel.  Unfortunately, the House bill would allow multiple and uneven standards within states and would allow personnel to practice with their “certification or licensure requirements waived on an emergency, temporary, or provisional basis.”  Related services personnel already meet a high standard for their discipline as defined by state law or regulation.  Such standards should be maintained and recognized for their applicability to a clear and well-established highly qualified definition of related services personnel in each state.  
2.
Personnel Standards [Sec. 612(a)(14)(D)]: strike “personnel” and insert the phrase “highly qualified special education teachers” as defined in subparagraph (C) and “fully qualified related services personnel” as defined in subparagraph (B)” so that paragraph reads as follows: 
''(D) POLICY.  In implementing this section, a State shall adopt a policy that includes a requirement that local educational agencies in the State take measurable steps to recruit, hire, train, and retain highly qualified special education teachers as defined in subparagraph (C) and fully qualified related services personnel as defined in subparagraph (B) to provide special education and related services under this part to children with disabilities."

Rationale: To avoid confusion about standards for special education teachers (highly qualified) vs. standards for related services providers (fully qualified) and to clarify congressional intent, the insertion of this phrase will help states and schools districts when implementing policies to recruit, hire, train, and retain qualified personnel.  
3.
Prereferral/Early Intervening Services [Sec. 613(f)]:  CCD supports the early identification of and intervention for students who need academic and behavioral supports to succeed in the general education setting.  CCD prefers the Senate language, which allows early intervening services to be provided to students “who do not meet the definition of a child with a disability under section 602(3) but who need additional academic and behavioral support to succeed in a general education environment.  We believe this language would allow schools to provide an array of services and supports to meet students’ needs. 
Rationale: While CCD has expressed concerns about the use of IDEA funds to provide these services, we recognize this provision will be included in the final bill.  Although we believe Title I funds should also be used to help pay for early intervening services, we agree that related services personnel should not be precluded from providing consultation to teachers and other school staff on instructional and behavioral strategies to better serve students in need.  This language clarifies that students in need of academic and behavioral services will receive them from the expertise already available in the school building or system, and should further encourage collaboration between special and general education staff.  
4.
Prereferral/Early Intervening Services [Sec. 613(f)]: We support Senate language that includes “other school staff” in professional development activities under this section.  However, we recommend that “related services personnel” be named specifically, as they are integrally involved in providing services for this population of students.  
Rationale: Related services personnel address concerns of at-risk students by building language and communication skills and providing positive behavioral interventions and strategies, as well as through a range of other therapies.  These staff should also receive professional development opportunities, and in some instances may even be called upon to deliver professional development for teachers and administrators.
5.
Part D, Research and Professional Development: In general, CCD believes that whenever teachers, administrators, and/or paraprofessionals are explicitly mentioned in Part D, related services personnel should also be specified, including the State Professional Development Grants (Subpart 1) and Personnel Development (Senate: Sec. 664; House: Sec. 665) programs.  In addition, CCD supports the Senate’s inclusive definition of “personnel” at Sec. 651(b) and Sec. 664(k).  
National Assessment [House: Sec. 666(b)(3)(C); Senate: Sec. 665(b)(3)(C)]: Both bills require an assessment of the implementation and impact of professional development activities for teachers on improved student achievement.  CCD urges the conferees to include related services personnel, since these professionals play an integral role in helping students with disabilities achieve academic success.
National Center for Special Education Research [House: Sec. 663(c)(4); Senate: Part E, Sec. 177(a)(4)]: H.R. 1350 allows the Center to “investigate scientifically based related services and interventions,” while S. 1248 states that the Center shall “identify scientifically based related services and interventions.”  CCD believes that these provisions should be combined to read: “shall identify and investigate scientifically based related services and interventions.”  
Rationale: Part D provides the underpinnings for the implementation of the IDEA through recruitment and retention of highly qualified personnel, quality professional development and research.  CCD supports making consistent reference in the conference bill to the inclusion of related services personnel in meaningful, appropriate professional development, and recruitment and retention efforts.  CCD also supports high quality research on related services to ensure best practices are available to address the educational needs of all students with disabilities.  All personnel involved in educating students with disabilities, including related services personnel, must be included in each of these important components, to ensure that students with disabilities can achieve to the best of their abilities.  
VIII. PAPERWORK REDUCTION

1.
CCD supports the Senate paperwork provisions in Section 609 (b).  We do, however, support limiting the paperwork reduction pilot programs to 10 states as provided in the House bill (Section 617 (e).  CCD supports the House version of the GAO study of paperwork (Section 104).

Rationale:  CCD supports efforts to lighten the burdens on special and general education professionals that keep them out of the classrooms or otherwise interfere with their ability to provide services to children under IDEA.  Such efforts, however, must not undermine or erode the legal rights of those students and their families.  What may appear to some as unnecessary paperwork may actually be essential rights and protections for special education students and their parents.  The Senate paperwork provision does not compromise the rights of special education students.  The House GAO study of paperwork provides more time for GAO to complete a study which will likely yield better study results.

IX.
CHILD MEDICATION

1.
CCD strongly urges Conferees to adopt the Senate’s language in Section 502 and opposes Section 612(a)(25) in the House bill. 
Rationale:  CCD remains deeply concerned that if the Senate language does not prevail in conference negotiations mental health issues will be untreated and resultant school problems will likely result.

X.
RESEARCH

1.
House Sec. 663 and Senate Title III.  Both House and Senate bills redirect the research function from the Office of Special Education Programs (OSEP) to the Institute for Education Science (IES). H.R. 1350 would retain an authority to carry out research activities under IDEA, but would transfer the responsibility for administering these activities from the OSEP to IES.  The Senate proposal eliminates the research authority in IDEA and establishes it in the Education Sciences Reform Act (ESRA).  While CCD opposes these proposed administrative changes in both the House and Senate, CCD prefers the proposals contained in S. 1248. 

Rationale: The IES is a new agency that has no track record or expertise in special education research.  This move would separate administration of federal special education research from the administration of IDEA’s Part D discretionary grant programs and from IDEA’s state formula grant programs with minimal requirements for coordination between special education research activities and the implementation needs of state and local agencies responsible for implementing IDEA, and between OSEP and IES in research planning.  There is no solid evidence that this move is necessary or that it would provide better research resulting in better educational outcomes for students with disabilities.  

2.  
House Sec. 663(e)(6) and Senate ESRA Sec. 177(f): Both bills require the Special Education Research Center to disseminate the findings and results of special education research conducted by the Center through the National Center for Education Evaluation and Regional Assistance. CCD strongly recommends that the Center also be required to disseminate the findings and results of the Center’s special education research through the appropriate, traditional and ongoing dissemination and Technical Assistance mechanisms funded under Part D, IDEA. 

Rationale: This would maximize access to this information by parents of children with disabilities, agency personnel and others concerned with and responsible for the education of children with disabilities, taking advantage of federally funded entities which specialize in providing information and support related to the education of children with disabilities. 

3.
CCD also urges adoption of the Senate provisions that:
· would establish a direct link between the research conducted by the Center for Special Education Research and the purposes of IDEA (Sec. 175(b)) and require that the Center’s research plan is consistent with the purpose of IDEA (Sec. 177(c)(3)) 
· would require the Center’s research to address the needs of all children with disabilities, including children from birth through age 5 infants and toddlers with disabilities (Sec. 177(a)(3)) 

· would require that the Center’s research is relevant to special education practice and policy 

· Would require that the proposed Commissioner of the new Center have substantial knowledge and a high level of expertise in the education of children with disabilities (Sec. 176) 

· emphasize the wide range of educational and functional outcomes that must be addressed in the research conducted by the Center (Sec. 177(a)) 
· explicitly direct the Center to address the unique early intervention needs of children with multiple or complex developmental delays (Sec. 177(a)(11)) 
· require that research conducted by the Center be coordinated with the comprehensive plan for Part D, developed under Sec. 661 of IDEA (Sec. 177(c)(6)) 
· amends the mission of IES, directing it to address the condition and progress of special education in the U.S. (ESRA Sec. 111(b)(1)(A)) 

· amends the required qualifications of members of the National Board for Education Sciences to include experts in special education (ESRA Sec. 116(c)(4)(A)(ii) 

· require an orderly transition of research conducted under IDEA to research conducted under the ESRA related to the education of children with disabilities, and require that research awards made under the IDEA research authority be continued in accordance with the terms of those awards after the transfer of responsibility to IES. (Sec. 301(c)(1) and (2)) 
4.
House: Sec. 663(c)(4); Senate: Part E, Sec. 177(a)(4): In addition, CCD urges the committee to combine House and Senate language regarding research on related services to read “identify and investigate scientifically based related services and interventions.”  

XI. FUNDING

1.
CCD recommends the House bill authorization level for the Part B State Grant Program.  We urge you to ensure that the final bill retains separate “such sums” authorizations of appropriations for each of the Part D programs, as the Senate bill does and to reject the consolidation of authorizations for Part D programs that is in the House bill.
Rationale:  We are distressed that funding discussions rarely address the persistent under funding for Part C of IDEA, the Section 619 Preschool Program and Part D National Activities.  These critical programs which serve infants, toddlers and preschoolers, train special educators and related services personnel, develop and disseminate research and model practices, support parents and technology and provide technical assistance have been stagnant in funding for over a decade.  Without the robust infrastructure that these programs are intended to provide, Part B will not have the impact it should.  

Finally, the new bill will likely exacerbate the challenges related to under funding because of provisions that allow LEAs to direct a percentage of IDEA funds to a pre-referral program and provisions that allow IDEA funds to be used for activities beyond the scope of special education students.  However promising, these activities represent a diversion of funds from special education students who are currently underserved by IDEA.  
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